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AN ELECTIVE JUDICIARY. 


TWENTY years ago, in the summer of 1853, a constitutional con- 
vention in Massachussetts discussed various questions as to the 
judiciary,— should judges be elected by the people, or by the 
legislature, or continue to be appointed by the executive ; should 
the tenure of their office be during good behavior, or for a term 
of years; and should their independence be secured by per- 
manent salaries not liable to diminution, or should their compen- 
sation be subject to legislative control ? 

The essential inquiry underlying the whole debate was whether 
the judicial department ought immediately to reflect the popular 
will, and the judges to be responsible to the people for their de- 
cisions, on peril of losing their offices if they failed to satisfy the 
majority ; or whether they should be ‘as free, impartial, and in- 
dependent as the lot of humanity will admit.” 

On one side, the disciples of Jefferson appealed to him as the 
highest democratic authority; maintained that an independent 
court was an aristocratic institution, not consonant with the spirit 
of Republicanism ; and complained of the bad manners of judges, 
but, in no instance, of their want of learning, integrity, or good 
morals. They also pointed triumphantly to the example of other 
states, especially of New York, where this great reform of an elec- 
tive judiciary was said to be in the full tide of successful experi- 
ment. They charged their opponents with fearing to trust the 
people, and with clinging superstitiously to notions as antiquated 
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as the cocked-hats, wigs, and small-clothes of their grandfathers. 
There was no lack of sincerity, ardor, ability, or eloquence, on the 
part of the advocates of innovation. They were answered by such 
men as Choate, Dana, Greenleaf, and Parker. The ability shown 
on both sides was of a very high order, and no student of the 
questions at issue can afford to omit a careful perusal of the en- 
tire discussion. The great effort of Mr. Choate is, perhaps, the 
finest remaining monument of the transcendent genius of that 
wonderful advocate and orator. The question was decided in 
favor of limiting future judicial appointments to a term of ten 
years, but against any other change. 

The revised constitution, submitted by the convention to the 
people for ratification, was by them in every particular rejected, 
—a result largely attributable to the proposition to alter the ju- 
dicial tenure of office. And yet, amidst the rejoicings of those 
who had prevailed, there was a wide-spread feeling that perhaps, 
after all, their victory was only for a time ; that, if the evil had 
been postponed during their day, the next generation could hardly 
expect to escape it. And the defeated party consoled their 
chagrin by the belief and declaration that they had only to sub- 
mit to a little delay, and in a few years the most sluggish and 
conservative would be satisfied to have Massachusetts follow the 
bright examples of more progressive states. Such apprehensions 
and such hopes have been shown, by the experience of twenty 
years, to be altogether erroneous. 

‘There never has been a period in the history of Massachusetts 
when her people were more nearly unanimous than they are 
to-day in their content and satisfaction with the judicial system 
which was adopted in 1780, and under which, for nearly a cen- 
tury, the rights of all to life, liberty, property, and character, have 
been preserved by an impartial interpretation of the law and ad- 
ministration of justice. 

The experiments and experience of other states, which have 
made judges elective and immediately dependent upon the popu- 
lar will, have been closely watched by the people of Massachu- 
setts, and with the observation all temptation to inaugurate a 
similar change has passed away. 

New York, by its revised constitution adopted in 1845, made 
the judges of the Court of Appeals and Supreme Court elective 
for a term of eight years, and provided that the compensation for 
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their services should neither be increased nor diminished during 
their continuance in office. Under that system, the most populous 
and greatest commercial state in the Union has lived for twenty- 
eight years, and its people are now about to pronounce judgment 
for or against its continuance. 

By a constitutional amendment adopted in 1869, at the general 
election in 1873 a majority of the electors of New York will 
decide whether their principal judicial officers shall hereafter be 
appointed by the Governor, by and with the advice of the Senate, 
or shall continue to be elected by the people. Important as this 
question is to the welfare of that state, even there it seems, up to 
the present time, to have excited less interest than many transient 
political topics which pass away and are forgotten in a day. 

But not only are the people of New York deeply and per- 
manently interested in the decision, it is also indirectly of great 
importance to the other states of the Union. For the deliberate 
and considerate judgment of the inhabitants of that great state 
upon such a question, formed in the light of long experience, will 
be much respected everywhere else. 

Should the empire state retrace its steps and return to the 
ancient ways, other states which have followed her former ex- 
ample may be persuaded to follow the new one also. And at 
least such a precedent of the thorough trial and deliberate aban- 
donment of the plan of electing judges by the people will be one 
of the strongest practical arguments against that method where- 
ever it may be proposed in states still possessed of an appointed 
judiciary, and in every new state emerging from a territorial con- 
dition, and framing its original constitution. 

The present time, then, is a fitting one for some observations 
upon this important constitutional question. 

There is certainly no free state, and hardly any civilized nation, 
in which the functions of government are not distributed amongst 
three departments, — the executive, legislative, and judicial. In 
England, during the Stuart dynasty, the judges appointed by the 
crown held their commissions during the royal pleasure; and 
they were frequently dismissed from office without any other 
pretext than that they had not sufficiently promoted the political 
views of the government. This was a period during which ex- 
ecutive power sought to dominate over both the legislative and 
the judiciary; and, in contests with the judges, the power of 
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removal ordinarily gave the royal wishes supreme control. The 
general behavior of the bench was that of infamous subserviency. 
Without adverting to the familiar instances by which this no- 
torious truth might be illustrated, the very exceptions to it prove 
the rule. When King James I. called before him the twelve 
judges to reprimand them for not having obeyed a letter of the 
Attorney-General, directing a stay of proceedings in a cause be- 
tween private parties, which was deemed to affect indirectly the 
royal prerogative, and at the end of the interview put the ques- 
tion, —‘*In a case where the king believes his prerogative or 
interest concerned, and requires the judges to attend him for 
their advice, ought they not to stay proceedings till his Majesty 
has consulted them ?”— it was Lord Coke alone who made the 
sturdy and memorable reply: ‘* When the case happens, I shall 
do that which shall be fit for a judge to do;” but his eleven asso- 
ciates cried, “ Yes, yes, yes!” The consequence was that in 
three weeks he was suspended from the exercise of his judicial 
functions, and in less than six months was dismissed from office. 
The inevitable products of such a system were such judges as 
Scroggs and Jeffreys. 

After the Revolution of 1688, the commissions of King William’s 
judges ran during good behavior; and, by the seventh clause of 
the Act of Settlement, passed in 1700, this was made a permanent 
constitutional provision, and henceforth judges could be removed 
from office only by impeachment or upon an address of both 
houses of parliament. 


In the first year of George III. (1761), the independence of 
the judges was completed by providing that their commissions 
should not expire on the demise of the crown, and making their 
salaries a permanent charge on the civil list. The King’s message 
recommended this act of parliament, because “ the independence 
of the judges is essential to the impartial administration of justice, 
best for the security of the liberties and rights of my subjects, 
and most conducive to the honor of the crown.” All English 
statesmen and jurists agree that these provisions are among the 
most important safeguards of English constitutional liberty. 

The history of the oppression and cruelty which induced the 
people of England to demand their adoption was perfectly fa- 
miliar to the statesmen who were the leaders of the American 
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Revolution. No men were ever more profoundly learned in Eng- 
lish constitutional history than they. Burke said, in his great 
speech on conciliation with America, that “ nearly as many copies 
of Blackstone’s Commentaries had been sold there as in England, 
that all the people were lawyers, and therefore judged of the 
pressure of a grievance by the badness of a principle, and 
snuffed the approach of tyranny in every tainted breeze ;” and 
among the measures of conciliation which he proposed was to 
secure to the colonies a fair and unbiased judicature, by provid- 
ing that, after the colonial legislatures had granted settled salaries 
to their judges, their offices should be held during good behavior. 
How well he comprehended the situation became apparent a year 
later, when the Declaration of Independence enumerated in its 
catalogue of grievances that the king had “ made judges depend- 
ent on his will alone for the tenure of their offices and the 
amount and payment of their salaries.” 

The constitution of Massachusetts was framed and adopted in 
the midst of the Revolutionary war. Tradition ascribes to John 
Adams a principal share in its construction. Doubtless he was 
primus inter pares, though many other lofty spirits, the names of 
only a few of whom have survived to our generation, co-operated 
in the great work. The Massachusetts declaration of rights as- 
serted, in language as bold and broad as the extremest democrat 
could desire, the fundamental doctrine that all power resides orig- 
inally in the people, “and being derived from them, the several 
magistrates and officers of government vested with authority, 
whether legislative, executive, or judicial, are their substitutes and 
agents, and are at all times accountable to them.” But it also 
declared * that it is essential to the preservation of the rights of 
every individual, his life, liberty, property, and character, that 
there be an impartial interpretation of the laws and administration 
of justice. It is the right of every citizen to be tried by judges as 


free, impartial, and independent as the lot of humanity will admit. ‘ 


It is, therefore, not only the best policy, but for the security of 
the rights of the people and of every citizen, that the judges 
of the supreme judicial court should hold their offices as long 
as they behave themselves well ; and that they should have hon- 
orable salaries, ascertained and established by standing laws. 

“In the government of this commonwealth, the legislative de- 
partment shall never exercise the executive and judicial powers, 
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or either of them ; the executive shall never exercise the legis- 
lative and judicial powers, or either of them; the judicial shall 
never exercise the legislative and executive powers, or either of 
them, to the end it may be a government of laws, and not of 
men.” 

Seven years afterwards, in the Constitution of the United States, 
it was provided that the President should nominate, and by and 
with the advice of the Senate should appoint the judges of the 
Supreme Court, and that the judges both of the supreme and 
inferior courts should hold their offices during good behavior, and 
their compensation not be diminished during their continuance in 
office. This article is said to have been adopted in convention 
without a dissenting voice. Although “a government of the 
people, by the people, and for the people,” was the desire and 
aim of our forefathers, yet they recognized the necessity of a 
system of checks and balances, of the exercise of a certain meas- 
ure of self-restraint to be put by the people upon themselves in 
order to the protection of the few or of one against the majority, 
in order that the real and deliberate will of the majority might 
ultimately prevail, rather than its transient, fleeting, and fickle 
voice. They regarded an independent judiciary as equally impor- 
tant in a republic against gusts and waves of popular excitement, 
as in a monarchy against the usurpations of the crown. Although 
they did not expect the ship of state to sail against wind and tide, 
yet they did not mean to have its keel so built or its helm so 
managed that it could be overturned or turned back from its 
normal course by every sudden squall. 

It is not easy to perceive how, under a written constitution, 
intended as a fundamental law to restrain, override, and nullify all 
legislative acts in conflict with its provisions, any other notions 
could obtain currency. The very idea of such an instrument 
involves the supposition that there may be a temporary will of the 
people, expressed by a majority vote, in conflict with their most 
solemn and deliberate will expressed in the great charter of the 
constitution. The latter must be changed before effect can be 
given to the former. Who or what institution shall restrain the 
execution of the temporary wish until the deliberate purpose 
can be duly and formally ascertained? There is, and in the 
nature of things there can be, no other department of govern- 
ment for this purpose than the judiciary. To secure such a breath- 
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ing time, such opportunity for reflection, for reconsideration, for 
the deliberate expression of the real wish of the people, a perfectly 
independent judiciary is even more important in a country like the 
United States, governed by a written constitution, than it can be 
in England where the will of parliament is omnipotent. Such 
were the doctrines of the founders of the federal and state con- 
stitutions, and until many years afterwards few traces of different 
opinions are discernible. Jefferson’s letter to Kircheval, written 
in 1816, and published contrary to the wishes of the writer, which 
is said to have postponed for thirteen years the holding of a con- 
vention to revise the constitution of Virginia, is one of the earli- 
est enunciations in favor of a judiciary elective by the people. In 
his draught of a constitution for Virginia, prepared in 1783 and 
first published in 1788, as an appendix to his notes on Virginia, 
the scheme proposed is an election of the higher judges by joint 
ballot of both houses of assembly, to hold their offices during good 
behavior, with salaries not liable either to increase or diminution 
affecting any one actually in office; and an appointment by the 
governor, on advice of the council of state, of the judges of 
inferior courts, who are also to hold office during good behavior, 
or during the existence of their court. In the part of the notes 
which describes the existing constitution adopted in 1776, he thus 
censures it for giving too great power to the legislature: ‘ All 
the powers of government — legislative, executive, and judiciary — 
result to the legislative body. The concentrating these in the same 
hands is precisely the definition of despotic government. It will 
be no alleviation that these powers will be exercised by a plurality 
of hands, and not by a single one: 173 despots would surely be 
as oppressive as one. Let those who doubt it turn their eyes on 
the republic of Venice. As little will it avail us that they are 
chosen by ourselves. An elective despotism was not the govern- 
ment we fought for ; but one which should not only be founded on 
free principles, but in which the powers of government should be 
so divided and balanced among several bodies of magistracy 
as that no one could transcend their legal limits, without being 
effectually checked and restrained by the others. For this reason 
that convention, which passed the ordinance of government, laid 
its foundation on this basis, that the legislative, executive, and 
judiciary departments should be separate and distinct, so that no 
person should exercise the powers of more than one of them at 


} 
| 
| 
| 
XUM | 


8 AN ELECTIVE JUDICIARY. 


the same time. But no barrier was provided between these several 
powers. The judiciary and executive members were left dependent 
on the legislature for their subsistence in office, and some of them 
for their continuance in it. If, therefore, the legislature assumes 
executive and judiciary powers, no opposition is likely to be made, 
nor, if made, can it be effectual, because in that case they may 
put their proceedings into the form of an act of assembly, which 
will render them obligatory on the other branches.’ In the Kir- 
cheval letter, in case a judiciary chosen by the people should be 
found unattainable, which he fully expected, a decided preference 
is expressed for executive appointment over legislative election. 
Upon this question he says: “ Let us at least not adopt the evil 
and reject the good of the English precedent; let us retain 
removability on the concurrence of the executive and legislative 
branches, and nomination by the executive alone. Nomination to 
office is an executive function. To give it to the legislature, as 
we do, is a violation of the principle of the separation of powers. 
It swerves the members from correctness, by temptations to in- 
trigue for office themselves, and to a corrupt barter of votes ; and 
destroys responsibility by dividing it among a multitude. By 
leaving nomination in its proper place among executive functions, 
the principle of the distribution of power is preserved, and re- 
sponsibility weighs with its heaviest force on a single head.” 

We have quoted the sentiments of Jefferson not merely for 
their intrinsic value, but because they have almost the weight of 
admissions from a hostile quarter. He was not originally par- 
ticularly zealous for the adoption of the federal constitution. At 
no period of his life was he suspected of any bias in favor of the 
judiciary ; nor was he ever accused of that distrust of the people, 
reverence for the past and predilection for English institutions, 
which are charged, with some degree of justice, upon certain 
other statesmen of that day. 

Whoever desires to see the most complete and masterly expo- 
sition of the subject will read the numbers of the Federalist from 
the Ixxvi. to the ]xxx. inclusive, the wonderful ability of which 
justifies the declaration of a British essayist, that “ the work alto- 
gether, for comprehensiveness of design, strength, clearness, and 
simplicity, has no parallel among the political writings of men, not 
even excepting those of Montesquieu and Aristotle.” No extracts 
from these papers can be made without doing them injustice by 
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an imperfect presentation of their compact and philosophical rea- 
soning. Hardly a sentence can be omitted or a phrase altered or 
dislocated without impairing their power. From every fresh peru- 
sal of them we rise with increased admiration. 

The particular question, whether a popular election of judges 
is desirable, is not dwelt upon, because such a project was at that 
time unknown, and seemed inconceivable. But the argument in 
favor of executive appointment and permanent tenure of office 
covers the whole ground. It has been already remarked that the 
real controversy between those who favor and those who oppose 
an elective judiciary turns upon the question whether this depart- 
ment of the government ought to be dependent or independent. 
Under every government, and in every generation, occasions arise 
when men are charged with crime and put upon trial, against 
whom violent popular prejudice is excited. That of the demented 
negro Freeman in New York, whom Mr. Seward volunteered to 
defend, against the remonstrance of his own nearest personal and 
political friends, may be instanced as an illustration. Who can 
fail to perceive that when the voice of the people is crying out 
for the blood of a victim, he is not likely to have an impartial 
trial before a judge who is himself speedily to be put upon trial 
before the same people on the question of his own re-election. 
And if the judge, as many honorable men would, rises superior 
to all personal considerations, how impossible it is that the prisoner 
and his friends should, from the beginning, feel the same confi- 
dence in his impartiality as if his continuance in office were not 
liable to be affected by his leanings during the trial! Public con- 
fidence in the impartiality of a judge is only second in importance 
to actual impartiality. A judge is also frequently called upon to 
administer an unpopular law: will he do that, or be thought to 
do it, fairly and efficiently on the eve of an election at which he 
is a candidate for a second term? In civil causes, the rights of 
a corporation may be at stake which a popular majority, in the 
excitement of the moment, may feel has no rights that they are 
bound to respect. Ought such a cause to be determined before 
a judge who has been, or is liable to be, elected upon such an 
issue? The litigation may be between two indivjduals, one of 
whom is unpopular or unknown, wholly destitute of influence, 
while the other is a powerful member of the dominant political 
party, whose influence largely contributed to secure the original 
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nomination of the judge, and who is able to control his renom- 
ination and re-election: in such a case will there be, or will there 
be thought to be, a fair determination of the merits of the con- 
troversy ? 

The court may be called upon to perform that most solemn and 
responsible duty of adjudging to be unconstitutional a statute 
passed by a unanimous legislature, and upon much popular ur- 
gency. Is an elective judiciary for such a purpose a tribunal as 
impartial as the lot of humanity admits? No doubt a majority of 
cases will be heard and decided with entire fairness, however 
judges are chosen; and so they would be if they were selected by 
lot. But the question is, what is the best and wisest system, the 
one likely to produce the most perfect results on those occasions 
which try men’s souls ? 

Furthermore, which method of selection is best calculated to 
secure for the. judicial office men who, by character and attain- 
ments, are fittest for the adequate performance of its difficult and 
important duties? By that of executive appointment the choice 
devolves upon one man, the governor of the state, who must 
usually be a person of considerable experience, of fair character, 
and of reasonable ability. In only a few instances can he have 
any strong motive to be controlled by individual favoritism. He 
must know, or have the means of knowing, personally or by repu- 
tation, the qualities of all within the natural range of candidates. 
An improper nomination will be a lasting injury to himself, while 
one conspicuously successful will always redound to his credit. 
To have placed on the bench a Marshall, a Story, a Kent, or a 
Shaw, is a great public benefit, not likely to be forgotten in estimat- 
ing the services of a president or governor, either during his life 
or after his death. Besides the negative, upon an improper selec- 
tion, possessed by the council or senate, always operates to make 
the executive careful in his choice, and to correct any error into 
which he may accidentally fall. It would be difficult to name 
any case in which the advantages of individual responsibility are 
greater, or in which it is surer to produce satisfactory results. 

The next alternative is a choice of judges by the legislature. 
The arguments against this plan may be found in the lxxvii. number 
of the Federalist, and seem to us sufficiently cogent, both theo- 
retical and practical. Nevertheless, this method must be admitted 
to have produced tolerably satisfactory results in many of the 
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states, especially in those as small as Connecticut and Vermont. 
But, in principle, it is indefensible in the view of those who 
believe in an independent judiciary ; while it has few practical 
recommendations to that class who desire to have judges imme- 
diately reflect the popular will. By the sincere believers in either 
theory it must be rejected as a lukewarm and unattractive arrange- 
ment. We regard it as a mere compromise, unlikely to be dis- 
turbed where it exists, but unworthy to be adopted by those who 
consider the question as one of the greatest in American consti- 
tutional law. 

No one has yet proposed, on this continent, the introduction 
of the Athenian practice of a plebiscite or popular vote. upon the 
question of banishing or putting to death a particular obnoxious 
citizen. The nearest approach to such delightful democratic 
simplicity would seem to be to have a popular majority choose 
judges for the shortest possible term, so as to secure their 
direct and immediate responsibility to the people. Except on 
the score of convenience, we do not know why any one who 
favors a popular election of judges ought not to prefer, when- 
ever it is attainable, a direct popular vote upon any question 
to be judicially determined. If vox populi est vor Dei, why 
weaken its power by an indirection which can only cast doubts 
on the divinity of its origin? But there are those, even at the 
present day, who believe that there ought to be a government of 
laws and not of men. To their minds, there is something shocking 
in the spectacle of a struggle in caucus or convention over a party 
nomination to a high judicial office, followed by a heated campaign 
between the political parties into which voters are divided, accom- 
panied by the newspaper abuse and personal vituperation sure to 
ensue ; the position of a judge finally elected, after such an ordeal, 
seems to them an introduction as unfavorable as possible to the 
duties of his office. 

The two systems have been conspicuously tried for many years 
past in different states ; indeed in every state which has adopted 
an elective judiciary the two have existed side by side within the 
same territorial limits, the federal judges being appointed by the 
President and the state judges chosen by the people. We appeal 
to the candor of all intelligent observers, to say under which of 
the two methods justice has been administered with the greater 
degree of purity, impartiality, energy, intelligence, and learning ? 
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How have those courts been constituted whose decisions are 
cited with respect here and in England, and how those which are 
a byword and reproach throughout Christendom? We do not 
propose to point the moral by citing instances either of praise or of 
obloquy. To every one there will occur conspicuous examples of 
great and venerable magistrates who have enjoyed the respect and 
reverence of all men, and, on the other hand, the names of judges 
who have clothed themselves with infamy as with a garment. 
By which system has each class been produced? Or, if it be said 
that extreme illustrations are unfair, under which system has 
there been the larger proportion of conscientious, laborious, 
painstaking, careful, and learned judges; and under which has 
the tendency been to a slovenly, superficial, slipshod performance 
of judicial duties? Which has tended to superiority, and which 
to mediocrity or inferiority? By their fruits let the two systems 
be judged. 

It is seldom that a man or community consents voluntarily to 
surrender the immediate exercise of any accustomed power. 
Even its delegation to agents requires a considerable exertion 
of moderation and self-restraint. If the people of New York 
shall deliberately resign the power of electing their judges, and 
return to the ways of ancient wisdom, they will, in our opinion, 
evince a high degree of political intelligence, and furnish to the 
world a striking proof of their fitness for self-government, and 
their capacity to profit by the lessons of experience. 
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THE DISTRIBUTION OF THE GENEVA AWARD. 


THE Field of the Cloth of Gold is a bright spot in history, not 
from its outward displays of imperial and military magnificence, 
but because it marks a step forward in the progress of European 
civilization. The day had not so long passed when the respective 
princes of France and Burgundy, proposing to confer together, 
had thought it prudent to have strong barriers erected between 
them before they came within their two lances’ length of each 
other. But the higher instincts of humanity had now begun to 
assert their superiority, and the public recognition of this great 
circumstance by the three young monarchs who then wielded the 
destinies of Europe filled with joy the hearts of men, and made 
the day of their friendly meeting for ever memorable. 

Modern civilization has in our own time made another stately 
stride. Two of the foremost nations in the world, laying aside false 
pride and subduing the promptings of passion, have consented to 
submit differences of opinion of the gravest character, and which 
- had deeply stirred both pride and passion, to the arbitrament of five 
men, eminent in various ways, but chiefly for wisdom, learning, 
and probity, and who were chosen because they possessed those 
qualities. And the two nations, to represent their respective 
views before this august tribunal, sent advocates well selected 
from among their leading minds. 

The actors proved worthy of the splendid drama;! and the 
losing party submitted to the award with dignified acquiescence. 
It remains now to be seen whether the statesmanship of the 
successful country, thus far so temperate, intelligent, and high- 
toned, will be found, in new hands, adequate to deal wisely and 
well with what remains for it to do, before the history of this 
great transaction is concluded,— whether, after this sublime 
appeal to the great principle of justice as the arbiter between 
nations, the government of the United States will be seen to 


1 No American should take much to heart the singular conduct of “ the represen- 
tative of Great Britain ” upon the Tribunal, since it has served more than any thing else 
as a foil to the high demeanor of his colleague from our own country. 
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respect that principle, to understand its dictates clearly, and to 
execute them promptly when it becomes itself a high tribunal 
to adjudicate upon the rights of its citizens as against itself. 

An able writer, in the last January number of this Review, 
has given, under the title of ** Tot GENEVA ARBITRATION, AND 
ITs RESULTS,” so accurate and lucid a history of the main facts 
relating to this subject that, for the present purpose, scarcely 
more is needed than to refer to that article. It is, however, proper 
to add to the facts there presented one which, though not needed 
in that connection, is very important here, and that is that Pres- 


ident Grant, in his message to Congress of December 5th, 1870, 
used this striking language: — 


I regret to say that no conclusion has been reached for the adjustment 
of the claims against Great Britain, growing out of the course adopted by 
that government during the Rebellion. The Cabinet of London, so far as 
its views have been expressed, does not appear to be willing to concede that 
Her Majesty’s government was guilty of any negligence, or did or per- 
mitted any act during the war by which the United States has just cause of 
complaint. Our firm and unalterable convictions are directly the reverse. 

I therefore recommend to Congress to authorize the appointment of a 
commission to take proof of the amount and ownership of these several 
claims, on notice to the representatives of Her Majesty at Washington, and 
that authority be given for the settlement of these claims by the United 
States, so that the government shall have the ownership of the private 
claims, as well as the responsible control of all the demands against Great 
Britain. 

It cannot be necessary to add, that whenever Her Majesty’s government 
shall entertain a desire for a full and friendly adjustment of these claims, 
the United States will enter upon their consideration with an earnest desire 
for a conclusion consistent with the honor and dignity of both nations. 


It is proper to add, also, that it had been the habit of the 
Department of State to forward with promptness to our minister 
at the Court of St. James every claim made upon the British 
government by our merchants, ship-owners, and underwriters, for 
injuries and losses inflicted by vessels of the description of the 
Alabama, with instructions to present the same to the British 
government ; and it was equally the habit of that minister calmly 
to present them accordingly, although they were received with 
sufficient discourtesy. And, after the ratification of the treaty, 
“a circular was issued, under the immediate direction of the 


| 
| 
| 
| 
| | | | 
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Secretary of State, informing claimants that all claims growing 
out of the acts of the cruisers would be presented to the Tribunal, 
leaving that body to determine on their merits.” } 

It is noticeable that no distinction was ever made in the present- 
ment of these claims between those of underwriters and owners. 
They stood, so far as this point is concerned, on the same footing 
in all respects. Each claim was distinct and specific, stating in 
effect the particulars of the loss, the names of the claimants, 
whether owners or subrogated insurers, and the names of the 
offending cruisers. If in any case all proper particulars were 
not specified, yet enough was done to indicate the nature of the 
claim and the name of the claimant to the British government. 
The claims were therefore several, definite, and specific, each 
standing by itself. 

The United States subsequently presented to the Tribunal, with 
their “case,” a detailed statement of all these claims which had 
come to their knowledge, with all other facts needed to enable 
the Tribunal to reach a conclusion as to the amount of injury 
committed by each cruiser, and referred to the original documents 
filed as evidence at Washington.” 

They did not present a detailed statement of damages or in- 
juries to persons situated like the officers and crews of the cap- 
tured vessels, but left those to be estimated by the Tribunal, which 
should also determine ** what aggregate sum it would be just to 
place in the hands of the United States on that account.” ® 

And with these claims for specific injuries inflicted by Great 
Britain upon individual citizens of the United States, in violation 
of its duties as a neutral power in time of war, were presented 
the “indirect claims,” so called, which were in a mass held by 
the Tribunal to be invalid; and the claim of the United States 
government, as such, for its expenses in pursuing the cruisers, for 
whose acts Great Britain should be held responsible, — this claim, 
also, the Tribunal held to be invalid. 

It, then, having eliminated from the claims of the United States 
every thing but the damages to individuals (including the United 
States as owner of two or more vessels destroyed) by the direct 
acts of the cruisers, proceeded to inquire how far Great Britain 


1 Report of the agent of the United States. Papers relating to the Treaty of 
Washington, vol. iv. p. 2. 


2 Amer. Case, p. 471. 8 Ib. p. 471. 
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was responsible for them. It considered the case of each vessel 
by itself, and distinctly held that the latter nation was responsi- 
ble for the acts of the Alabama and the Florida, for those 
of the Shenandoah after she left Melbourne at a fixed date, 
for those of the tenders of these vessels, as their accessories, and 
for no other acts, matters, or things whatsoever of those under its 
consideration. 

In their argument, the counsel for the United States say :— 

They earnestly hope that the Tribunal will exercise the power conferred 
upon it, to award a sum in gross to be paid by Great Britain to the United 
States. The injuries of which the United States complain were committed 
many years since. The original wrongs to the sufferers by the acts of the 
insurgent cruisers have been increased by the delay in making reparation. 
It will be unjust to impose further delay, and the expense of presenting 
claims to another tribunal, if the evidence which the United States have 
the honor to present for the consideration of these arbitrators shall prove 
to be sufficient to enable them to determine what sum in gross would be 


a just compensation to the United States for the injuries and losses of which 
they complain. 


In concluding its award, the Tribunal proceeds as follows, 
viz. : — 

And whereas, in order to arrive at an equitable compensation for the 
damages which have been sustained, it is necessary to set aside all double 
claims for the same losses, and all claims for “ gross freights,” so far as they 
exceed “ net freights ;” 

And whereas it is just and reasonable to allow interest at a reasonable 
rate ; 

And whereas, in accordance with the spirit and letter of the treaty of 
Washington, it is preferable to adopt the form of adjudication of a sum in 
gross, rather than to refer the subject of compensation for further discussion 
and deliberation to a board of assessors, as provided by Article X. of the 
said treaty ; 

The Tribunal, making use of the authority conferred upon it by Article 
VII. of the said treaty, by a majority of four voices to one, awards to the 
United States a sum of $15,500,000 in gold, as the indemnity to be paid by 
Great Britain to the United States for the satisfaction of all the claims 
referred to the consideration of the Tribunal, conformably to the provisions 
contained in Article VII. of the aforesaid treaty. 

And, in accordance with the terms of Article XI. of the said treaty, the 
Tribunal declares that all the claims referred to in the treaty, as submitted 
to the Tribunal, are hereby fully, perfectly, and finally settled. 


1 Amer. Case, 480. 
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Furthermore, it declares that each and every one of the said claims, 
whether the same may or may not have been presented to the notice of, or 
made, preferred, or laid before the Tribunal, shall henceforth be considered 
and treated as finally settled, barred, and inadmissible. 


The language of the last two paragraphs is derived directly 
from the said Article XI., in which the high contracting parties 
engage to consider the result of the proceedings of the Tribunal 
and the Board of Assessors, should such board be appointed, as a 
full, perfect, and final settlement of all the claims referred to it. 

Article X. of the treaty had stipulated that if the Tribunal 
should find that Great Britain had failed to fulfil any duty or 
duties incumbent on it as a neutral, and should not award a gross 
sum, then a board of three assessors should be appointed to ad- 
judicate upon each claim presented by the government of the 
United States, and determine what should be paid to it by Great 
Britain on account of her liability from such failure, as to each 
vessel, upon principles settled by the Tribunal. 

The assessors were to make report, from time to time, within a 
period of less than three years, to the respective governments, 
and all sums awarded by them were to be payable at Washington, 
in coin, within one year after the delivery of each report, by 
Great Britain to the United States. 

Beyond its reference to “ the spirit and letter of the treaty of 
Washington,” the Tribunal gives no reason for its preference of a 
gross sum; but there are obvious reasons, one of which, and, 
probably, a controlling one, was, that by referring the adjustment 
of the several claims to a tribunal appointed by the United 
States, there would be avoided all occasion for international sug- 
gestions or considerations, such as would be sure to arise in an 
examination of details-conducted by British counsel on one side, 
and American on the other, before assessors of different nation- 
alities. The agent of the United States, Mr. Bancroft Davis, in 
his report to the State Department of September 21st, 1872, after 
stating the manner in which the Tribunal had proceeded, says of 
the gross sum awarded : — 


It does not appear in the protocols how the arbitrators arrived at this 
amount. Iam informed that it was reached by mutual concession. 

The neutral arbitrators and Mr. Adams, from the beginning of the pro- 
ceedings, were convinced of the policy of awarding a sum in gross. For 
some weeks before the decision was given, I felt sure that the arbitrators 

VOL. VIII. 2 
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would not consent to send the case to assessors until they should have 
exhausted all efforts to agree themselves upon the sum to be paid. 

We therefore devoted our energies towards securing such a sum as should 
be practically an indemnity to the sufferers. Whether we have, or have not, 
been successful can be determined only by the final division of the sum. 


There seems to have been no doubt in the mind of Mr. Davis 
that this money belonged to, and was finally to be divided among, 
the “ sufferers.” 

The public remembered, among other precedents, the very 
interesting case of the French claims in President. Jackson’s 
time. And they did not forget the law which was then passed by 
Congress, and which provided for the adjustment of the claims of 
individuals in this manner, viz.: — 

The President . . . shall appoint three commissioners, who shall form a 
board whose duty it shall be to receive and examine all claims which may 
be presented to them under the convention between the United States and 
France of the 4th of July, 1831, which are provided for by said convention, 
according to the provisions of the same, and the principles of justice, equity, 
and the law of nations.? 


The following letter appeared in the newspapers from Mr. 
Caleb Cushing, the senior counsel of the United States at Geneva, 
and a gentleman as familiar, probably, as any man living with the 
subject of which it treats and all its analogues. 


New York, Oct. 17, 1872. 

Dear Sir, —I think it well to state in writing the substance of what I 
said to you yesterday respecting the present state of the so-called “ Alabama 
claims.” 

1. To begin, it is misapprehension to suppose that there is any similitude 
between these cases and those of the so-called “ French spoliation claims.” 

In the latter case the government of the United States relinquished to 
France all claim against that government, on account of alleged illegal 
captures of American merchantmen theretofore made by France, in consid- 
eration of the relinquishment by France of certain national claims against 
the United States. 

In view of these mutual relinquishments, the aggrieved owners of the 
merchantmen captured by France contend, and, as I think, with great 


1 Papers relating to the Treaty of Washington, vol. iv. p. 8. 


2 U.S. Stat. 1832, c. 199; U. S. Stat. at Large (Little & Brown’s edit.), vol. 
iv. p. 674, ‘ 
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reason and truth, that the government of the United States is bound in 
equity to indemnify them for their losses, in consideration of the benefit thus 
accruing to the United States. 

But the United States did not receive any money from France in the 
premises; it is a question of equitable indemnity, not a question of the pay- 
ment of money in the hands of the government. 

In the case of the “ Alabama claims,” however, the United States will 
have in their hands a definite sum of money, awarded against England by 
the Tribunal of Arbitration, and paid over by England to the United States 
for distribution among the parties interested, according to the award of the 
Tribunal. 

2. In the matter of the “ Alabama claims,” the agent and counsel of the 
United States presented to the Tribunal detailed schedules and estimates of 
the claims of American citizens on account of captures by Confederate 
cruisers fitted out in or despatched from ports of Great Britain in violation 
of public law, setting forth the names of vessels captured and the names of 
parties interested, whether owners of ship, freight, or cargo, or officers and 
seamen, or insurers, and asserting the responsibility of Great Britain in the 
premises. 

The Tribunal, in the first place, adjudged Great Britain to be guilty in 
respect of all captures made by the Alabama and the Florida and their 
> tenders, and by the Shenandoah after her departure from Melbourne. 

The Tribunal, in the second place, examined and scrutinized the schedules 
and estimates of individual losses presented by the United States, and on 
the inspection thereof awarded a sum in gross which they conceived to be 
sufficient (and which I think is sufficient) to afford a just indemnity to the 

" injured citizens of the United States. 

This gross sum will within the year be paid by Great Britain to the 
United States, with interest on any delay; it will be received and held by 
the United States as a trust fund to be distributed among the parties inter- 
ested, conformably to the tenor and spirit of the award of the Tribunal; and 
the government will be bound to make such distribution promptly and 
justly, by the moral force of its duty of good faith to England, and its obli- 
gation to fulfil the stipulation of the treaty of Washington. 

There is no contingency, uncertainty, or doubt in all this; you and the 
other parties in interest may, I do not hesitate to say, rest assured of the 
honor and good faith of the government of the United States in this respect, 

- with just as much of certitude as in the payment of the gold bonds of the 
government. 

3. It is for Congress to decide as to the manner of effecting the distribu- 
tion of this money among the parties interested. 

We may reasonably conjecture, however, that a board of assessors will be 
appointed to receive and examine the individual claims upon evidence, and. , 
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to estimate the amount of each, and the amount to be paid to the respective 
claimants. The most important duty of this board will be the valuation of 
property and the determination of questions of ownership. 

In view of the foregoing considerations, I earnestly advise you and other 
parties interested — 

First, not to sacrifice any of your claims by sale; that is, not to sell under 
any other circumstances, or at any other rate than in the case of other 
assured rights of property. 

All claimants in such cases stand better appearing in their own right. 

Secondly, not to sacrifice your claims by transactions in the nature of 
contingent-agency compensation. 

You will need attorneys or counsel before the board of assessors, who 
should be compensated with liberal and honorable fees as such; but your 
claims are not of that aleatory and precarious character which requires them 
to be placed in the category of some foreign claims, such as those before the 
Mexican commission, or of some domestic claims demanding long-continued 
and peculiar service before the executive departments or before Congress. 

I remain, very truly, 


Yours, 
C. CusHING. 


At the opening of the last Congress, it seemed then that the 
true course to be adopted was the easiest and simplest possible, 
that of being guided by the precedent of 1832. But it did not 
so strike either branch of the national legislature. 

In the Senate, Mr. Morton, of Indiana, offered such a bill as it 
is thought was generally expected, providing for the appointment 
of three commissioners, who, or a majority of whom, should adjust 
and determine the compensation due to the several claimants, 
according to the principles settled by the Tribunal; and whose 
judgments should be promptly paid by the Secretary of the 
Treasury, except so far as related to interest. This was to be 
allowed on each finding at the rate of six per cent per annum 
from the time of loss to the date of the judgment; but it was not 
to be paid until all claims should have been passed upon, and was 
then to be paid in full, if the fund proved sufficient, otherwise 
pre rata. 

This bill was referred to the committee on the judiciary, which 
reported, as an amendment to it, a bill providing for commis- 
sioners to adjust the losses and for their payment, but containing 
this clause : — 
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And no claims shall be admissible or allowed by said court, by or in 
behalf of any insurance company or insurer, either in its or his own right, 
or as assignee or otherwise, in the right of a person or party insured as 
aforesaid, unless such claimant shall show, to the satisfaction of said court, 
that during the late Rebellion the sum of its or his losses, in respect to his 
or its war risks, exceeded the sum of its or his premiums, or other gains upon 
or in respect of such war risks, and in case of any such allowance, the same 
shall not be greater than such excess of loss. 


And Mr. Edmunds, of Vermont, who reported the amended 
bill, advocated it at much length. He admitted that by the 
general law the underwriter who had paid a total loss had the 
right to be subrogated to the rights of the insured, not only in 
regard to physical salvage, but in regard to money paid or due to 
the insured by a foreign government on account of such loss. 
But he claimed that no person had any legal or equitable right to 
any part of the indemnity fund, because (1) the losses were 
occasioned not directly by the acts of Great Britain, but by the 
acts of the rebels with whom we were at war, and that conse- 
quently, as there was no spes recuperandi against the principal 
offenders, there could be none against their accessory, Great 
Britain ; and (2) that it was intended by the framers of the treaty 
of Washington, and it was the true construction of that treaty, 
that the claims, when paid, should be paid to the United States, to 
be disposed of at their sovereign pleasure. And he occupied much 
time in showing that the phraseology of the treaty was different 
from that of those which referred to private claims. 

To the latter point Mr. Thurman, of Ohio, replied that the 
difference in phraseology was fully accounted for by the fact that 
claims of the United States on its own account were included in 
the treaty ; and to the former, that the relations of principal and 
accessory were terms erroneously imported from the municipal 
criminal law, and could not be used to illustrate the question at 
issue. If, indeed, Great Britain was an accessory, then she was 
an ally of our enemies, and consequently was herself our enemy, 
in which case all the contracts made during the whole period of 
such enmity between subjects of Great Britain and citizens of the 
United States were merely void, and every citizen of the latter 
country who made such a contract was liable to indictment under 
the statute. And he pointed out the fact that our claim on Great 
Britain was made upon her simply and solely because she had 
failed in her duties as a neutral. 


22 THE DISTRIBUTION OF THE GENEVA AWARD. 


He might have added that to impute to the framers of the 
treaty the deliberate purpose so to construct it as to deprive 
all individual claimants of their rights, without any notice to 
or hearing of the parties, was to ascribe to them a wanton dis- 
regard of duty, by which they could gain nothing whatever, and 
would be sure to incur not a little obloquy. To deprive large 
classes of living men — useful, intelligent, and jealous of their 
rights — of large amounts of property by a mere juggle, for the 
purpose of placing that property in the treasury of the United 
States, would be to make a thousand active enemies and not a 
single friend, — would be as unwise as it would be flagitious. 

Indeed, the only apology for such a charge against honorable 
men would be, that the gentleman did not appreciate the force 
and meaning of his own language. 

The argument derives its only importance from its source, and 
is given simply as a part of the history of the discussion. If the 
phrase “ claims of the United States” had not comprehended the 
claims of its citizens, the award would have been in its favor only 
to the extent and value of the two or three insignificant vessels 
belonging to the government, as such, which were destroyed by 
the cruisers. 

But if the argument proved all that it claims, that is, that the 
government of the United States provided in and by the treaty 
that the money due to its citizens should be paid, not to their use 
but to its own, as distinct from theirs, still it would be nugatory. 

The Executive Department and the Senate certainly could not 
confiscate the property of citizens without making the United 
States responsible to the owners. Nor could the executive and 
both branches of Congress. The physical power is not disputed. 
The question is one of right. 

The rights of the private claimants were not created by the 
treaty, but existed independently of it.1_ If, for any reason, or for 
no reason, they were bartered or given away by the United States, 


1 “Though a member of civil society is restrained in his right to obtain reparation, 
this right is not destroyed. He does not entirely lose his right to obtain reparation, 
he only loses his right to obtain it at his own discretion and by his own force ; he is 
not obliged to submit to damage without redress ; but is obliged, if he seeks redress, 
to seek it by the use of the public force, which is under the direction of the common 
understanding. He has still the right to obtain reparation, and the society, when it 
interposes, either by itself or by the civil magistrate, to obtain reparation for him, in- 
terposes in his right and not in its own.” Rutherforth, Inst. Nat. Law, B. 2, ¢. v. 
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so that they ceased to exist as claims against Great Britain, they 
would simply become claims, and just claims, against the United 
States. If the case can be simplified, — suppose that the officers 
of the government of Brazil had seized, and its courts had con- 
demned, against public law, a ship belonging to one of our 
citizens; that our government had claimed her, and Brazil were 
willing to give her up, and that in the progress of the nego- 
tiation our government had requested, and Brazil had agreed, that 
the ship should be surrendered to the United States as its abso- 
lute property, subject to no trust whatever: will any one con- 
tend that the owner of the ship would not in such case be 
entitled to claim her value from our government, or, if the ship 
had been paid for by the insurer, that the latter would not be so 
entitled? If not, the protection afforded to its citizens by our 
government is but slight, and they might as well submit to be 
despoiled by a foreign government in the first instance, as invoke 
the interference of their own. 

In the House of Representatives Mr. Poland, of Vermont, 
introduced a bill providing for the adjustment of all the claims, 
including those of underwriters, by one of the Circuit Courts of 
the United States, to be designated by the President, upon pro- 
ceedings to be instituted, and, on the part of the United States, 
conducted by the Attorney-General. And Mr. Butler, of Massa- 
chusetts, offered a bill by which the adjustment should be made 
by the several Circuit Courts whose jurisdiction should attach to 
each case in a mode therein provided, and by which full indem- 
nity, with interest at five per cent from the date of loss, should 
be paid to the actual owner of the property destroyed at the 
time of its destruction, and to officers and seamen who had lost 
their wages. The bill then further provided that after the pay- 
ment of such losses the remainder of the sum paid under the 
award should be paid in full, or as far as it might go, to the persons 
who, after the sailing of either of said cruisers (for whose acts 
Great Britain is liable), had paid a premium of insurance for a 
war risk, to the amount of such premium; and to such insurers, 
being citizens or corporations of the United States, who had 
suffered by the acts of any of the rebel cruisers, as should show 
that their war premiums did not equal in amount the losses by 
such cruisers paid by them respectively. 
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It however excludes all claims of insurers as holding rights by 
subrogation, in the following proviso of the third section : — 


And provided further, That no insurer shall have any claim or right in 
the claims of any assured herein provided for, because of any assignment, 
either in law or in fact, unless such assignee had actually paid adequate 
consideration therefor other than underwriting the policy, or settling or 
paying any loss claimed by the assured, or unless such assignment was made 


a part of the written contract of insurance before the policy was under- 
written tn express terms.’ 


The bill offered by Mr. Butler was referred to the Committee 
on the Judiciary, who made a report thereon recommending its 
passage, and stating their reasons for so doing. 

Mr. Potter, of New York, in a minority report, expressed his 
dissent from the views of the Committee in respect to the 
claims of the insurers, and supported these claims very ably and 
clearly. 

The report of the Committee is some fourteen pages in length, 
and quite elaborate, and may be presumed to give the argument 
for excluding such claims as fully as is necessary for a full under- 
standing of it. It will therefore repay examination. 

It concedes at the outset that if the claims had been referred 
to the Board of Assessors, a finding by such board that Great 
Britain was liable in a particular case would have been con- 
trolling in favor of the claimant and against the United States in 
the distribution of the award ; but it contends that, according to 
a particular mode of stating the figures, only $7,498,669.71 was 
the amount of individual claims which were considered by the 
Tribunal, and that by no possibility of calculation of claims 
allowed, or of interest thereon, could the sum of $15,500,000 have 
been reached by the Tribunal as the amount of indemnity to be 
paid for losses to individuals or corporations. 

The method by which this conclusion is reached is by a system 
of guesses which very clearly would not arrive at that sum? 


1 The last Italics are ours. 

2 It was stated in debate in the House by Mr. Peters, of Maine, that interest 
was in fact allowed by the Tribunal upon the amount of the claims at six per cent, 
and this was expressly admitted by Mr. Butler, who said, “ The fact is apparent 
from papers connected with the award.” Cong. Globe, Feb. 15, 1878. A simple 
calculation would give the principal sum substantially agreed on by the Tribunal. 
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But what prevented the Tribunal from adopting another method 
of arriving at their actual result is not stated. 

The report proceeds with complacency: “This conclusion 
[that the above sum could not have been given as the amount of 
indemnity to individual claimants], if it needed fortification, is 
strengthened by the fact that the arbitration chose to make an 
award of a gross sum as such indemnity, instead of sending the 
individual claimants to the Board of Assessors.” 

It mentions that the treaty provides in express terms that all 
claims on the part of the United States known as the Alabama 
claims should be referred to the Tribunal; and from these © 
premises reaches the conclusion that it was claims of the United 
States that were submitted and passed upon, and not claims of 
individuals. 

The Committee consider that this view is strengthened by 
the fact that in the Johnson-Clarendon treaty the claims “ gen- 
erally known as the Alabama claims” were described as “ claims 
on the part of the citizens of the United States.” 

“But [this is a quotation from the report] the treaty of 
Washington assumes that no individual could have any claim 
because of the destruction of his property by a hostile power in 
war or its ally.” So that they are described ‘as the claims of 
the United States.” Indeed, in the first protocol the claim 
made by our commissioners was ‘that the United States had 
sustained a great wrong.” 

Now, one who remembers the message of President Grant, and 
the facts that our only claim on Great Britain was made on the 
ground of her failure in diligence as a neutral, and that every 
claim except those of individuals and private corporations, and 
of the United States as the owner of two or three vessels 
destroyed by particular cruisers, was specifically disallowed, — 
one who remembers these things is rather surprised when he finds 
the Committee adding, after the last cited paragraph, — 


From these and other considerations which might be presented, your 
Committee have come to the conclusion that the amount awarded at 
Geneva is the money of the United States, to be disposed of at its pleasure, 
subject to no trust, and especially to no legal rights, in any individual or 
corporation by whom a legal or equitable claim can be set up or maintained 
to any part of the sum awarded, as against the United States. 
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And the reader we have imagined will regret that those 
“other considerations” have not been presented which go to 
show how the United States have gained and some of her citi- 
zens have lost so large a sum of money. 

But the Committee, having satisfied itself that the money is 
simply the property of the United States, of course provides for 
its payment into the treasury for the general use. Hardly. 
It proceeds “to present such legislation as will equitably and 
fully do all that can be justly claimed of the government in this 
behalf.” Butif no one has any legal or equitable claim to any 
part of the sum awarded, surely Congress will not give it away 
to any one. Gifts of public money in charity have always been 
regarded as dangerous, and have therefore been refused in many 
hard cases. 

But the Committee, without adverting in the least to such 
considerations, or to the meritorious character of the claims that 
might be made upon the United States, thus suddenly enriched, 
on behalf of the disabled soldiers and sailors who gave their 
health, and the widows and orphans of those who gave their 
lives for their country, proceed: “ Your Committee can have 
no doubt that the persons who ought first to be considered in 
this distribution were those who had suffered losses while carry- 
ing on the commerce of the country in the usual and ordinary 
mode, and have received no indemnity whatever therefor.” 

The Committee consider the underwriters to have been fully 
paid by their premiums, and explain why they pay only such as 
have lost on the whole; and adverting to the argument of the 
underwriters that their claims have been respected by the Tri- 
bunal and included in the award, and that moreover they have 
the legal right to be subrogated to the claims of the owners 
whose losses they have paid, they say: “ Upon the best consid- 
eration which we can bring to the first ground of special claims 
by the insurers, your Committee believe it to be untenable in 
this, that while it is true that the claims of the insurance com- 
panies for losses paid were presented by this government to the 
Tribunal at Geneva as a part of our claims against Great Britain, 
and, as we are ready to admit, rightly enough presented ; yet, as 
the case before the arbitration shows that the claims of the 
assured were also presented at the same time for the same 
property destroyed, the allowance of both claims would have 
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been, in the language of the award of the arbitrators, an allow- 
ance of ‘double claims.’ Both were therefore rejected.” 

This looks somewhat strange, in the face of the fact that 
only a few cases were presented of double claims, and of the 
fact that nothing more than a bare reference is made in the 
whole case to this matter of double claims. There was no 
question made or thought of as to the rejection of a claim 
where another and better one to the same subject-matter was 
presented. Will any one seriously contend that this great and 
wise tribunal have held that a person having a valid claim to 
property is to lose it because, and solely because, another person 
makes an invalid claim to it? 

If so, we should expect soon to discover that the famous 
“judgment of Solomon” had been misreported, and that in- 
stead of being restored to the rightful claimant, the disputed 
baby was, in the slang of our day, “ covered into the treasury” 
of the kingdom of Israel. 

The Committee advert to the hardship of the cases of “ brave 
mariners,” as if the claims of the insurers were in some 
way prejudicial to them; but they do not intimate, and it is 
difficult to imagine, how the claims of the respective classes are 
in any way hostile to, or likely to prejudice each other. 

It is remarked by the Committee that certain persons, either 
. insurers or insured, — and it is not clear which, — did not, during 
the war, voluntarily place themselves within reach of the enemy. 
This uncertainty of classification becomes, however, less dis- 
tressing when it is found that the Committee do not designate 
any way in which such sin of omission bears upon any question 
at issue. And the Committee gravely cite the fact that some of 
the sufferers by the Shenandoah, in making their claims for losses, 
* distinctly protest against any diminution of the indemnity for 
their losses because of any money received as insurance,” although 
they urge only that this shows that the assured, in these in- 
stances, must proceed upon the ground that they think the 
underwriters have been more than indemnified by their war 
premiums. 

The Committee then reiterate, in another form, their un- 
tenable statement that these claims are not maintainable, because 
Great Britain was an “ally” of the rebels, and then add: * And 
it is safe to say that there cannot be found in the Washington 
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treaty, or in the award under it, any warrant for the idea that it 
gives any rights to any individual for any claim whatever as 
against the United States or as against Great Britain,” — to 
which it is confidently answered, that however bold and strenu- 
ous this assertion may be, the arguments which are adduced in 
its support are quite as remarkably futile and feeble. 

It will be remembered that during the discussion in the Senate 
it was expressly admitted by Mr. Edmunds that the underwriter 
who had paid a total loss was subrogated in all respects to the 
rights of the assured, including his claims upon the justice of 
foreign states. 

Upon this question the Committee of the House say (1) that, 
admitting it to be as above stated, the insurer has no claim, 
because Great Britain was an ally of the rebels, and ask (2), 
* What, then, is the deduction, if we admit that the underwriters 
are subrogated to the fullest extent to the rights of the assured ? 
What rights has the assured? None whatever. He has lost his 
vessel ; he has therefore nothing to lay claim to. There is not a 
splinter of it above water.” It is presumed that the Committee 
understood the question, but it must be admitted that they have 
been singularly unfortunate in indicating to the House the manner 
in which they would answer it, and indeed whether their answer 
would be affirmative or negative. 

It is then argued, in the report, that the underwriter did not 
diminish his war premiums on account of any expectation on his 
part that he would be indemnified by his government, — because 
he made money by his business. 

The Committee object to the appointment of commissioners 
to adjudicate upon these claims, because, of course (it assumes), 
they would have to sit at Washington, which wou'd be incon- 
venient to claimants; and, secondly, because “ the fact, then, of a 
hearing before a commission at Washington would be to place a 
corruption fund of a number of millions with which to tempt 
both commissioners and counsel.” 

Upon this last point there is nothing to be suggested beyond 
what will naturally occur to the hastiest reader. 

The Committee conclude, in presenting the bill, with the re- 
mark that their single purpose has been to do justice to the 
various classes of claimants, ‘so that the losses by the unfriendly 
acts of Great Britain, as the ally of the enemies of our country 
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during the war, may, as soon as possible, receive that just in- 
demnity for wrongs suffered which has already been too long 
delayed.” 

One is willing, of course, to make every allowance for the 
haste with which reports of committees are sometimes made, 
but it is frequently obvious that such haste conduces to any thing 
but speed in the progress of public business. The difficulty in 
paraphrasing the argument of the report is in great part due 
to the confused manner in which it is stated by the Committee. 
But the reader may be assured that the most earnest effort has 
been made to give the argument against the underwriters its 
full force. If, after all, it is feeble, it must be said, with due 
respect to the sources from which it emanates, that it is because 
of its intrinsic futility. If there is a reason for denying their 
claims which a respectable court would consider for a moment, 
or which ought to have influence over any person of cultivated 
common sense, it is not too much to say that s has not been 
stated in either branch of Congress. 

The result of the efforts of the two branches does not encourage 
one to hope much from Congress as a judicial tribunal, at least in 
a case like the present. 

Mr. Edmunds’s bill passed the Senate by 30 votes to 18, with 
25 absentees. Mr. Butler’s bill passed the House by 93 to 53 
(Feb. 15th); Mr. Poland’s bill, which had been moved as 
an amendment, having previously been rejected by 81 to 57. 
Conferees were subsequently appointed on the disagreeing votes 
of the two houses, and the result was that a bi#l was agreed on, 
which was finally passed and approved March 3d, in terms as 
follows, viz.: — 

Immediately upon the payment of the sum of money awarded to the 
United States by the Tribunal of Arbitration at Geneva, to be paid by the 
government of Great Britain, the same shall be paid into the treasury, 
and used to redeem, so far as it may, the public debt of the United States. 
And the amount, equal to the debt so redeemed, shall be invested in the five 
per cent registered bonds of the United States, to be held subject to the 
future disposition of Congress. 


On the side of the underwriters the argument, as presented by 
Mr. Thurman in the Senate and Mr. Potter in the House, and 


1 Approved March 3, 1873. U. S. Stat. 1873, c. 261; U.S. Stat. at Large, p. 
601. 
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others in each branch, proceeds on the ground that the Tribunal 
having, by a process of elimination, determined that Great 
Britain was responsible only for the injuries caused by the direct 
acts of the three cruisers before mentioned, which injuries were 
in effect presented before them in detail and adjudicated upon, 
and having, at the request of the United States, and for obvious 
reasons of public policy, affecting alike the interests of the two 
nations principally concerned, given a gross sum on account of 
those very injuries and no others, this sum was to be considered 
as paid simply for and on account of those injuries, and the 
United States had received it as simply the agent or trustee of 
the parties for whose particular injuries it had been awarded. 
These gentlemen cite, in addition to the language of the Presi- 
dent before, his message after the award, in which occur these 
words: ‘It will be the province of Congress to provide for the 
distribution among those who may be entitled to it of their respec- 
tive shares of the money to be paid;” and the argument of Sir 
Roundell Palmer, based upon the high premiums which ruled 
during the war, to the effect that it would be equitable to take into 
consideration these premiums before allowing to the insurance 
companies * not only the amount of all their losses, but interest 
thereon,” — the latter to show that the Tribunal did take into 
account the very considerations now urged for not paying the in- 
surers their losses. They refer to the case of a vessel captured by 
the French in 1807, where a total loss was claimed by the insured, 
and the question before the court was whether the value of the 
spes recuperandi ftom France should be deducted from the amount 
payable by the insurer; in which case Chief Justice (afterwards 
Chancellor) Kent, delivering the opinion of the Supreme Court 
of the State of New York in the negative, says, that if France 
should at any future period agree to and actually make compen- 
sation for the capture and condemnation in question, the govern- 
ment of the United States, to whom the compensation would in 
the first instance be payable, would become trustee for the party 
having the equitable title to the reimbursement ; and this would 
clearly be the insurers, if they should pay the amount of the 
loss! This shows the manner in which one of the principal 
courts and one of the most illustrious judges in our country has’ 
regarded the position of the United States in an analogous case. 


1 Gracie vy. New York Ins. Co., 8 Johns. R. 287. 
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With respect to the right of the underwriters in particular, as it 
is conceded by Mr. Edmunds to exist as a matter of municipal 
law, and not intelligibly denied by the Committee on the Judici- 
ary of the House, it will perhaps be sufficient to quote the fol- 
lowing from the report of a committee appointed, at the request 
of Lord Granville, by the London Board of Trade to aid the 
counsel of the British government in presenting their case before 
the Tribunal : — 


The American insurance companies who have paid the owners as for a 
total loss are, in our opinion, entitled to be subrogated to the rights of the 
latter, according to the well-known priuciple that an underwriter, who has paid 
as for a total loss, acquires the rights of the assured in respect of the subject- 
matter of insurance. This principle was explained and acted on in the 
well-known English cases of Randall vy. Cochran, 1 Ves. Sen. 98; and The 
Quebee Fire Insurance Co. v. St. Louis, 7 Moore, P. C. 286; and is well 
recognized by the courts of America.’ On the other hand, it is equally 
clear that underwriters cannot be entitled to any thing more than the assured 
themselves, for the claim of the former is founded on nothing else than their 
title to be subrogated to the rights which the latter possessed, and which, 
therefore, cannot possibly be more extensive than the claim which the latter 
would be entitled to maintain. From these considerations two consequences 
follow: In the first place, where the claimant is the insurance company, and 
not the owner, compensation cannot be due for any sum exceeding the 
amount of the actual loss sustained by the owner, however much that sum 
may fall short of the amount paid by the company by reason of the prop- 
erty having been overinsured. In the second place, wherever the owner puts 
forward a claim for his loss at the same time that the insurance com- 
pany also claims the money paid by them in respect of the same loss, 
such a double-claim must at once be absolutely rejected, since to allow 
it would be in effect to sanction the payment of the loss twice over.? 


It may be remarked, in passing, that the phrase “ double claim ” 
probably had its origin with these gentlemen, and that their view of 
the question was so clear that a possible misinterpretation of their 
phraseology was overlooked. But it will be seen that the law is 
considered by the Committee of the Board of Trade to be per- 
fectly well settled both here and in England. 

It may be well to inquire what have been the views of our 
statesmen heretofore in a much more complex and difficult case, 


1 See Comegys et al. v. Vasse,1 Peters, 193; Rogers v. Hosack’s Ex’rs,18 Wendell, 
818. 
2 British Counter Case, p. 135. 
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— that of the claims for French spoliations upon American com- 
merce prior to the year 1800. In this case the government of 
the United States had made a treaty with France by which they 
guaranteed to the latter power the integrity of its possessions in 
America. Those possessions were subsequently lost. During the 
disturbed period of the Revolution in their country the French 
government illegally seized a great number of our vessels with 
their cargoes, valued, correctly or otherwise, at the aggregate sum 
of $20,000,000. It was a period fraught with peril, and our 
government counted it wise to agree with France, about the year 
1797, that, in consideration of the relinquishment by France of 
its claim on our government, as such, for damages by the non- 
fulfilment of the guaranty before mentioned, and for other similar 
considerations, our government would relinquish its claims on 
France for the damage done to our citizens by such seizures, 
many, if not most, of which claims were conceded by France to be 
just; that is to say, our government bartered the claims of indi- 
viduals for a public benefit. It was thereupon contended that 
the individuals whose rights were thus appropriated to the use 
of the public had a claim upon the public for compensation, that 
what had been claims upon the French government had become 
claims upon our own. This was not a case in which a sum of 
money had been received by our government as compensation 
for specific injuries to citizens, and the real difficulty was in fact 
just here. The country was, in respect of coin and movable 
property of all sorts, so very poor that it seemed impossible to 
pay such heavy claims by taxation, and of doubtful expediency 
to raise the necessary amount by loan. As the country grew in 
prosperity, however, the claims were pressed with progressive 
vigor. More than thirteen states have passed resolutions in their 
favor. ‘*No less than forty-two committees of the House or 
Senate” [of the United States] have reported on the memorials 
of the claimants, “ and all but three in favor of them.” ? 

** Five times have bills providing for their payment passed the 
Senate, and twice have both branches of Congress sanctioned ” 
it; “but the measure failed under the vetoes of Polk and 
Pierce.”’? 

Mr. Webster, as chairman of the committee on the subject, in 


1 E. H. Derby, Esq., in Atlantic Monthly, August, 1870. 
2 Mr. Derby, ub. sup. 
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the year 1835, thus expressed himself in the Senate of the United 
States : — 


The question, sir, involved in this case is essentially a judicial question. 
It is not a question of public policy, but a question of private right,—a 
question between the government and the petitioners; and, as the govern- 
ment is to be judge in its own case, it would seem to be the duty of its 
members to examine the subject with the most scrupulous good faith, and 
the most solicitous-desire to do justice.’ * 

Before the interference of our government with these claims, they consti- 
tuted just demands against the government of France. They were not 
vague expectations of possible future indemnity for injuries received, too 
uneertain to be regarded as valuable or be esteemed property. They were 
just demands, and they were property. The courts of law took notice of 
them as property. They were capable of being devised, of being distrib- 
uted among heirs and next of kin, and of being transferred and assigned 
like other just and legal debts. A claim or demand for a ship unjustly 
seized and confiscated is property, as clearly as the ship itself. It may not 
be so valuable or so certain; but it is as clear a right, and has been uni- 
formly so regarded by the courts of law.’ 

The papers show that American citizens had claims against the French 
government for six hundred and fifteen vessels, unlawfully seized and con- 
fiscated. If this were so, it is difficult to see how the government of the 
United States can release these claims for its own benefit with any more 
propriety than it could have applied the money to its own use, if the French 
government had been ready to make compensation in money for the property 
thus illegally seized and confiscated; or how the government could appro- 
priate to itself, without making compensation, the just claims which the 
owners of these six hundred and fifteen vessels held against the wrong- 
doers, any more than it could appropriate to itself, without making compen- 
sation, six hundred and fifteen vessels which had not been seized.* 

As to the portion of the claims now owned by underwriters, it can hardly 
be necessary to say that they stand on the same equity and justice as if 
possessed and presented by the owners of ships and goods. There is no 
more universal maxim of law and justice throughout the civilized and com- 
mercial world than that an underwriter, who has paid a loss on ships or 
merchandise to the owner, is entitled to whatever may be received from the 
property. His right accrues by the very act of payment; and if the prop- 
erty, or its proceeds, be afterwards recovered, in whole or in part, whether 
the recovery be from the sea, from captors, or from the justice of foreign 
states, such recovery is for the benefit of the underwriter. Any attempt, 
therefore, to prejudice these claims, on the ground that many of them belong 


1 Webster’s Works, vol. iv. p. 153. 2 Ib. p. 159. 3 Tb. p. 159. 
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to insurance companies or other underwriters, is at war with the first prin- 
ciples of justice.’ 

I believe the claims to be as just as were ever presented to any govern- 
ment. I think they constitute an honest and well-founded debt due by the 
United States to these claimants, —a debt which, I am persuaded, the 
justice of the government and the justice of the country will one day both 
acknowledge and honorably discharge.? 


The law respecting the right of insurers to subrogation having 
been asserted thus fully, and, of course, understood by the mer- 
cantile community, it is difficult to see why the committee of the 


‘House deny such right to an insurer who stands upon his rights, 


as perfectly well defined by law, and admit it in favor of those 
who have been so “superfluous” as to make it the subject of a 
special agreement. If a man buys goods upon credit, and gives 
a written agreement to pay for them, is his legal position at all 
different from that of one who simply buys them without any 
written stipulation, but in the usual course of business? The 
question of evidence is not important in this connection. 

In considering the question of the rights of the insurers and 
others, suppose that the government of Great Britain had pleaded 
before the Tribunal that they had paid the claims of some or all 
of them, is it conceivable that such a plea, if proved, would have 
been disregarded? If they had shown that all had been paid, 
would not the award have been in effect “judgment for plaintiff, 
and judgment satisfied ” ? 

It has been suggested that the habit of the Committee on Claims 
of the House of Representatives has been for some six years 
recently to reject such claims as these of insurers. If so, is not 
the obvious reply, “so much the worse for the Committee on 
Claims’? Do they make the law? 

The action of such a committee cannot be set up, except to its 
great and manifest disadvantage, against that of the highest 
courts which administer the English common law. The right of 
the insurer in the case before us has been allowed by the Tribunal, 
and is admitted to be in accordance with law. * The court awards 
it, and the law doth give it.” 

To exclude that right, Congress has been driven to adopt the 
conclusion that no individual has any claim whatever upon the 
proceeds of the award. And this conclusion rests upon two 


1 Webster’s Works, vol. iv. p. 156. 2 Ib. p. 178. 
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grounds only, one of which is that the United States so framed 
the treaty that it can be construed to mean that its own claims 
alone were referred to the Tribunal, and the other that Great 
Britain was an ally of the rebels in the late civil war. But 
nothing is clearer than the fact that Great Britain was not such 
an ally, except, perhaps, the fact that the treaty has, till now, 
always been construed to include the claims of individuals. 

If either of these facts had not existed or had not been recog- 
nized by the Tribunal, we should have had no award to dis- 
tribute. As they do exist and have been recognized, and the 
money has been awarded solely on account of the losses of 
individuals, by what process have the United States become 
entitled to the indemnity so awarded for those losses? The only 
name for such process is confiscation, — confiscation, unequal, 
unconstitutional, arbitrary, and without excuse. 

It seems to have been tacitly conceded that no foreign under- 
writer can have a claim to be subrogated to his assured in any 
of these cases. But surely his national character cannot be 
material so long as it is that of a neutral. And, if Great Britain 
should think it worth while, at some future day, to present such 
a claim held by one of her subjects as a claim upon the justice 
of our government, it would be matter of regret that we had 
not cheerfully and gladly conceded it beforehand. It is purely 
a mercantile question, to whom the claim belongs, and should be 
so treated in every aspect. 

The question is sometimes asked whether the party who paid 
the premium should not be reimbursed out of the money paid on 
account of the particular vessel insured. But it would seem that 
that should rest, as it would if no loss had occurred, with the 
insurer. And certainly, in any of the cases under consideration, 
the trouble, delay, expense, and anxiety which have fallen on the 
underwriter are but slightly compensated by the amount of his 
premium. 

It has been urged by counsel on behalf of the merchants who 
have paid the war premiums, that, in the case of mutual insur- 
ance companies, the persons who would receive the proceeds of 
the claims would be a different class from those who paid the 
money. But the company is the legal trustee of the money, and 
it would in most cases be quite as safe, perhaps, to pay it to the 
trustee as to leave it to be distributed by busy members of Con- 
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gress, who would probably themselves undertake most reluc- 
tantly the task of discovering the exact persons entitled to it. 

It is sometimes said that although the rights of the insurers 
are clear enough as a matter of municipal law, yet that Congress 
is not bound by that law in regard to the money of citizens paid 
into the treasury, as this fund has been ; that a citizen has no rights 
as against the state, because there is no sanction for the right, that 
is to say, no power anywhere to enforce it. But to this there are 
two answers: (1) that the executive and legislative departments 
are not the state ; and (2) that the rights of the citizen are sanc- 
tioned by overmastering power, if the opinion of the people be 
once fairly directed upon any denial of them. 

What is the municipal law? Is it not, from the Constitution of 
the United States down to the last valid by-law of the smallest 
town, the law which binds us all, THE LAW OF THE LAND? If 
the rights which are protected by this law are to be disregarded, 
what rights are safe? If Congress is not to respect the opinions 
of courts nor the statutes of states, where is it to find the rules 
which should guide its action? When our fathers framed their 
constitution, and expressed their purpose ‘to establish justice,” 
did they use an unmeaning expression? Do not the people of the 
United States now know what the word JUSTICE means ? 

When Mr. Froude was lately made rector of the University of 
Glasgow, he said, in his inaugural address, that he had attended 
the ministrations of the Church of England for some forty years 
(the quotation is from memory), and while he had heard many 
sermons upon sanctification, justification by faith, and similar 
subjects, he had never heard one upon any point of common 
morality. It is to be feared that a similar remark might have 
extensive application on this side of the water. But the idea of 
justice is pretty generally understood, and understood alike, up to 
a certain point, by the people of all civilized countries. Where 
it is not, commerce must be nearly impossible beyond transactions 
of immediate barter. , 

In this country commerce thrives and grows. Men trust each 
other freely, and for the most part safely. The real aristocracy of 
the United States, which is at the same time the real democracy, 
is composed of the millions of honest men who, in field or work- 
shop, on the decks of ships or in the counting-house or the study, 
are earning their own and their families’ living by faithful industry. 
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They know in general what honesty means, and they practise it. 
What would a country be where the majority of men were essen- 
tially dishonest? What is the condition of those countries where 
the ruler is habitually unjust to his subjects and disregardful of 
their property? The answer is found in modern Egypt; would 
it were found nowhere else! 

Here we have not arrived at the point that we do not know 
our rights. We do know them, and generally agree what they 
are, and mean to maintain them for ourselves and our fellows. 
* “ Each for all and all for each” is the true motto of this republic. 
Its first clause has often been grandly asserted. It is time that 
the latter should be. The reciprocal duties of allegiance and 
protection are generally admitted. It is to be hoped that the duty 
of the state to its individual members will in future be held to be 
more and more distinct and complete. If Rob Roy could afford, 
for the black-mail paid him, to insure his customers full indemnity 
against hostile aggression and prompt payment besides, why should 
not a modern republican government do as much? This has 
seemed to be the view of President Grant, and it is certainly to 
be hoped that some improvement may be made in protecting the 
rights of individuals, over the degree of security which satisfied 
the ideas of our half-barbarous ancestors. We go humbly back 
to Grotius to ascertain our rights to-day, and get much light, it 
is true; but perhaps we do not sufficiently consider that the 
rights of individuals have been growing vastly in importance in 
the two centuries and more since the Thirty Years’ War. This 
government in particular was established for the benefit of indi- 
viduals, ** by the people and for the people.” 

In considering the question which was stated at the outset of 
this article, that of the degree of statesmanship which we are 
exhibiting in our disposition of the award given to us before all 
Christendom, and which Christendom is looking earnestly to see 
us divide, — our friends trusting that we shall regard simple 
faith as the highest skill, and our enemies hoping that we shall 
plunge into refinements of injustice, — the first thing that strikes 
us is the obvious absurdity of supposing that the form voluntarily 
adopted by an agent in dealing with a party whose interests are 
opposed to those of his principal is to settle the question of right 
between the agent and the principal; the next is the singular 
want of ordinary tact displayed by the advocates of the Senate 
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bill. They propose to take large and disproportionate sums of 
money from living men and give it to an abstraction. If it were 
just to do so, it would require in a hero the exercise of all his 
resolution. But where it is not just, where is the statesman- 
ship? Who cares for the money saved to the treasury? Not 
one man in ten millions will ever think of it, except to think that 
there have been men who would risk the justice of their country 
and its reputation for intelligence and honesty for a sum of money 
that did no one any good. It would be better, as a matter of 
mere pecuniary economy, to throw the whole sum into the sea 
than to give out the impression that the legal rights of citizens 
of the United States are not safe in the hands of their own 
government. If our own people are not safe, where is the 
guaranty for our good faith with other nations and their citizens ? 
And what but a doubt of that faith makes it necessary to-day for 
the United States to pay more than England for money it has 
occasion to borrow. Asa financial measure, it would probably be 
the wisest thing Congress could do to pay the fund at once to 
those who have all along thought Gin common, it may be said, 
with every one else) that it belonged to them, and appropriate 
five millions or so from the treasury to be distributed * equi- 
tably.” 

Let the sum so appropriated be placed at interest till Congress 
shall decide what, upon the general principles of equity, should be 
done with it, and in the mean time let the good faith of the 
United States cease to be a matter of debate. 

Even the illegitimate statesmanship of the House is better than 
that of the Senate, but should meet with utter disallowance. 

The able article referred to at the outset has been quoted 
as if it advocated the claims of the merchants who paid the 
war premiums against the underwriter. But this does not 
appear from a fuil examination of the article. While the writer 
contends that the claims of the merchant are just and should 
be paid, he does not by any means argue that the insurers 
should be taxed and their money taken to pay those claims. 
It may be stated with confidence, from the general tone of the 
article, that the writer would say, “ First pay the dcbts which 
the law recognizes as just, and then, if you think it wise, tax 
yourselves to pay those who come next.” It is not necessary 
to depreciate the validity of the merchants’ claim on the coun- 
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try for the present purpose, it is enough to say that they have no 
elaim on the funds of the insurers. 

The merchants’ claim on the country would be stronger than it 
is if the British government had been held responsible for the 
acts of all the cruisers. As it was the acts of all that caused the 
rates of insurance to rise and that government is responsible for 
the acts of only a part of them, say three out of nine, is there 
not a strong element of “ uncertainty in the chain of cause and 
effect by which the particular loss is linked to the delict that is 
the cause of action”? But, strong or weak, the merchants’ 
claim is not on the funds of the insured. 

What is the reason why the insurer should lose his money when 
the assured gets his? What has he done to forfeit the protection 
of his government? It seems as if he had somehow done it. 

* Forfeiture of protection,” says Bentham, “is in short neither 
more nor less than the forfeiture of the use of the ministers of 
justice ; that is, of such persons whose business it is to protect 
the several members of the community in the enjoyment of their 
respective rights.” 

It is said he has been paid by his receipt of premium. But we 
have seen that he is just as fully entitled by his original contract 
to this right of subrogation as he is to the payment of his pre- 
mium note. It is, if we call the premium the consideration moving 
originally from the assured to the insurer, a part of the premium. 
And the underwriter has not received his war premiums in this, 
a fair legal sense, till he has received the fruits of this subroga- 
tion in the cases in question. 

It is then said he is rich, and he has not gone in person to the 
war. These reasons are alike strong or otherwise, and they are 
left to casuists who feel interested in discussing them. 

The underwriter may or may not be rich. He may be rich 
to-day and poor to-morrow. An eminent merchant remarked 
not long since, that if he were a trustee he would as soon invest 
property of his ward in a corner grocery as in the stock of an 
insurance company. The field of commercial history is strewn 
with the wrecks of such companies. As they seldom or never 
dissolve while prosperous, it may be said that their form of natural 
‘death is bankruptcy. But while they exist, they are among the 


4 Bentham’s Principles of Penal Law. Bentham’s Works. Edit. Edinburgh, 1843. 
Vol. i. p. 474. 
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most useful of mercantile contrivances, pernicious, however, in 
one way, that being corporations, they suffer from ignorance and 
prejudice on the part of juries and others, who do not compre- 
hend them entirely, and, by suffering injustice, however invol- 
untarily, in some sort, lower the moral tone of the community. 

The contract of the insurer is not a wager. It is his business 
to take a share in the mercantile business of the country (it is 
only marine insurance that is now in question). The owners of 
vessel and cargo take certain risks, and others which they cannot 
afford to take are taken for them by the underwriter. Is there 
any thing iniquitous in their agreeing between themselves at the 
inception of the contract, that if the latter pays a total loss or 
full indemnity to the owner for the risk he has taken, the insurer 
shall stand in the place of the other? The underwriter is just as 
much a merchant engaged in the commercial enterprises of the 
country as the owner of vessel or cargo. 

And he is indispensable to the enterprising young man who 
wishes to do a large business with large brains and small capital. 
But for him the young man must be the clerk of the rich and, 
perhaps, indolent old merchant who has acquired a capital. Is it 
democratic statesmanship or republican policy to discourage this 
class of merchants? Surely there can be no question on this 
point. And now is not the time to discourage the embarkation 
of capital in this department of trade, — now, when we have seen 
within a year every insurance company but two in the city of 
Boston, and a great many outside, rendered bankrupt in a single 
night by one disastrous conflagration. 

The action of the United States on this question will be monu- 
mental. It will affect not only our repute abroad, but our integ- 
rity at home, — our integrity, political and moral. 

It is indeed to be hoped that our action will be such as shall at 
least do us no discredit. If we can simply do what any honest 
man of business would do in our circumstances, we shall reap no 
glory beyond that which comes from the prompt performance of 
a plain duty; but that glory is worth reaping. ‘ Righteousness 
exalteth a nation.” If we display a want of the sense of justice, 
an inability to appreciate the requirements of duty, it will be for 
ever disastrous. 

A republic must stand upon the principle of justice, or it must 
fall. The citizen, to love his country, must see in her an exem- 
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plar of the higher and nobler qualities of humanity. Mere 
power does not inspire love. The strength of the government 
lies in the confidence which each citizen has in the sense of duty 
and the love of justice entertained by his fellows. 

Mr. Emerson’s remark at the commencement of the Rebellion, 
“We have been trying to do without justice,” will not soon 
be forgotten. It dwells in the memory like the stern old Latin, 
“TU COLE JUSTITIAM. TIBI ET ALIS MANET ULTOR.” 
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THE LAW OF HOMICIDE. 


PRESUMPTION OF MALICE, 


Iw a capital case of great legal importance, and, owing to the no- 
toriety of all the parties concerned, of still greater popular interest, 
recently tried in New York, the presiding judge charged the jury as 
follows: ‘* The fact of the killing in this case being substantially 
conceded, it becomes the duty of the prisoner here to satisfy you 
that it was not murder, which the law would imply from the fact 
of killing under the circumstances, in the absence of explanation 
that it was manslaughter in the third degree, or justifiable homi- 
cide ; because, as I have said, the fact of the killing being con- 
ceded, and the law implying motive from the circumstances of 
the case, the prosecutor’s case is fully and entirely made out; and 
therefore you can have no reasonable doubt as to that, unless the 
prisoner shall give evidence sufficient to satisfy you that it was 
justifiable under the circumstances of the case. . . . Ordinarily, 
naturally, and properly, in cases of this kind, juries are disposed 
and should give the prisoner the benefit of any reasonable doubt 
that may exist in the case, and I do not know that even this is an 
exception to that rule. If the evidence shall be doubtful upon 
that subject, if you shall entertain reasonable doubts, if the evi- 
dence is evenly balanced, so you do not know where the truth lies, 
the prisoner would be entitled to the benefit of that doubt.” The 
jury returned the verdict, ‘* Guilty of murder in the first degree,” 
and to the first portion of the charge, as given above, the counsel 
for the prisoner excepted. This exception was unanimously sus- 
tained by the Court of Appeals,! and the cause remanded for a 
new trial.2 The language of Grover, J., on this point is as fol- 
lows: *“* We have examined this portion of the charge to deter- 
mine whether the idea intended to be conveyed to the jury, and 


1 The Supreme Court, to which the case was first taken, overruled the exception 
on the ground that the prisoner was not prejudiced by the portion of the charge 
excepted to. 

2 Stokes v. The People, 51 or 52 N. Y.,—. The decision was sent down June 10, 
1873. 
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which they would derive therefrom, was that the law implied 
that the act of killing was murder when perpetrated under the 
circumstances of the present case, or whether such was the legal 
implication from the proof of killing in the absence of proof of 
the circumstances of its perpetration, by which the case of the 
prosecution was fully and entirely made out, unless the prisoner 
had satisfied them that it was not murder, which the law would 
imply from the fact of killing. We think a careful examination 
of the entire portion of the charge excepted to will show that the 
latter was the idea intended to be conveyed, and that the jury 
must have so understood it. . . . The instruction in effect was 
. . . that the law implied motive, and consequently the crime of 
murder in the first degree from the proof of killing the deceased 
by the prisoner, and that upon this proof they should find him 
guilty of that crime, unless he had given evidence satisfying 
them that it was manslaughter or justifiable homicide. . . . But 
for the idea conveyed by this part of the charge excepted to, 
that the law implied the crime of murder in the first degree from 
the proof of the killing only, unless the prisoner satisfied them 
it was not murder, the benefit of the doubt to be given to the 
prisoner would not have been restricted to their finding the evi- 
dence evenly balanced, so that they did not know where the 
truth lay; on the contrary, the instruction would have been not 
to convict of that crime unless convinced by all the evidence in 
the case that he was guilty, and that if a careful examination of 
all the-evidence left in their minds reasonable doubts of his guilt, 
they should give the prisoner the benefit of an acquittal... . 
This rule can be upheld by authority only, as it obviously is in 
contravention of. principle and the analogies of the law. It isa 
maxim in the law that innocence is presumed until the contrary 
is proved. How is guilt established by proof only of one of the 
ingredients essential to constitute crime? To constitute crime 
there must not only be the act but also the criminal intention, 
and these must concur, the latter being equally essential with the 
former. Actus non reum facit, sed mens, is a maxim of the com- 
mon law. . The intention may be inferred from the act, but this 
in principle is an inference of fact to be drawn by the jury, and 
not an implication of law to be applied by the court.” Rapallo, 
J., delivered a concurring opinion, in the course of which he 
said: * Argument seems unnecessary to demonstrate the error of 
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this charge. It was a necessary part of the case of the prosecu- 
tion to establish that the homicide was perpetrated with a pre- 
meditated design to effect the death of the person killed, yet the 
court, assuming to determine what the circumstances of the kill- 
ing were, solemnly instructed the jury that the fact of killing 
being conceded, the law implied malice from the circumstances 
of the case, and that the case, on the part of the prosecution, 
was fully made out, and that the jury could have no reasonable 
doubt as to that, unless the evidence on the part of the prisoner 
satisfied them that the killing was justifiable. . . . Their inquiry 
was thus reduced to whether they were satisfied of the truth of 
the allegations on the part of the defence. If they were in doubt 
whether these were true or not they were bound to convict.” 
All the other judges concurred. 

This case was tried under the New York statute,! in which 
the definition of murder is somewhat changed from that of 
the common law, and felonious homicide is divided into several 
grades. The expression, “‘with malice aforethought,” in the 
definition of murder at common law, is superseded in that 
section of the statute under which the prisoner was indicted 
by the words, ‘from a premeditated design to effect the death 
of the person killed or of any human being.” It was there- 
fore properly said by Grover, J., that the question was to be 
decided under the statute and not according to the common 
law ; yet there is no magic in words, and it will be perceived that 
the expression in the statute, as well as that of the common law, 
refers to the intent which accompanies the act of killing. This 
charge raises the question involved in all similar cases of homi- 
cide, What is the relation which the act of killing bears to the 
moral state of the person perpetrating the act? In a prosecution 
for murder, as in all criminal prosecutions, there are two substan- 
tive facts to be established against the accused, — the overt act and 
the criminal intent, the physical fact and the psychological fact.? 
In other words, the government is bound to prove not only that 


1 Tit. 2, sec. 2, of the Statute of New York, under which the prisoner was tried, 
declares in what cases homicide shall be justifiable. Tit. 1, sec. 2,as amended by the 
Act of 1872, provides that such killing, unless it be manslaughter, or excusable or 
justifiable homicide, shall be murder in the first degree in the following cases: Ist, 
when perpetrated from a premeditated design to effect the death of the person killed 
or of any human being. Per Grover, J. 

2 Rossi, Traité de Code Pénal. liv. ii. ce. 24. 
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the prisoner actually killed the person whom he is charged with 
having murdered, but that the act was done with such an intent, 
disposition, or state of mind, as, in law, would make it murder. 
Is it law that, on proof of the fact of killing, and no more, the 
criminal intent is to be presumed, so that, as matter of law, the 
government may demand a conviction, unless the defendant over- 
throws that presumption by establishing positively an absence of 
such intent? If we consider that the effect of a presumption 
of law is to transfer the burden of proof upon the party against 
whom the presumption is drawn, the importance of the question 
becomes apparent. And when, in a case of the utmost conse- 
quence in point of public example, we see the court of last 
resort unanimously of opinion that the learned judge who pre- 
sided at the trial laid down the rule altogether incorrectly, it be- 
comes interesting to know whether the law furnishes any warrant 
for such a vital difference of opinion, or affords any explanation 
of the possibility of its existence. 

For this purpose, it will be convenient in the first place to trace 
the doctrine through the various cases where it has been elevated 
‘into a definite rule, in order that it may be seen what its various 
forms have been and how it has been from time to time modified, 
and then to examine its historical foundation and explanation, and 
its character in reference to the general principles and analogies 
of the law. 

The first case of which we have any record where a rule of 
law is found distinctly laid down is given in Kelyng’s Reports, 
as having been decided in the year 1662. In that case, “ one 
John Legg, being indicted for the murder of Mr. Robert 
Wise, it was upon the evidence agreed that if one Man kill 
another, and no suddain Quarrel appeareth, this is Murder, as 
Co. 9 Rep. fol. 67, b., Makelly’s Case. And it lyeth upon the 
Party indicted to prove the suddain Quarrel.” ! Kelyng is held 
to be one of the best authorities,? and the book was edited by 
Lord Holt himself, so it would seem safe to accept this report as 
accurate. The next case was the leading one of Rex v. Oneby, 
decided in 1727.3 That was a case of a special verdict, in which 
the jury had in substance found that a quarrel had begun in the 
presence of others between the deceased and the prisoner, in 


1 Legg’s Case, Kelyng, 27. 2 2 Russell on Cr. 244. 
3 Ld. Raym. 1485; s. c. Stra. 766; s. c. 9 St. Tr. 14. 
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which the prisoner was the aggressor, that the fight continued 
some time, and was then partially allayed, but that the prisoner 
continued to give evidence by threats and otherwise of a mali- 
cious disposition towards the deceased in spite of offers of recon- 
ciliation on the part of the latter, until the others departed, 
when the door of the room in which the prisoner and the 
deceased were was suddenly flung to, and a clashing of swords 
was heard, and on the door being opened, the deceased was 
found slain. The jury found that the prisoner inflicted the 
mortal wound, and that there was no reconciliation between 
the prisoner and the deceased from the first falling out and 
the aggression by the prisoner. Upon this finding by the 
jury, the court, consisting of Lord Raymond, C. J., Fortescue, 
Reynolds, and Probyn, JJ., held the prisoner guilty of murder. 
The counsel for the prisoner objected that after the closing of 
the door a new sudden quarrel might have arisen in which the 
deceased was at fault, for ought that the special verdict showed. 
“The answer to which is,” said the court, “ what is said in 
Legg’s case, that if A. kills B., and no sudden quarrel appears, 
it is murder, for it lies on the party indicted to prove the sudden 
quarrel ; and therefore the jury, not having found any such thing 
for the prisoner’s benefit, it is to be took, there was no such.” 
Of this case it may be said that it was no very violent presump- 
tion that the state of things existing the instant before the door 
was shut, continued an instant after the door was shut; and as 
it is pretty plain that the prisoner was revengeful and disposed 
to fight up to the moment of shutting the door, while the other 
was inclined to be reconciled, it seems plain the jury would have 
been justified in drawing a plain inference of fact from the cir- 
cumstances of the case without referring it to the judges. 
Indeed, that point does not seem to have troubled them; but 
they were unable to determine whether the original provocation 
on the part of the deceased, consisting of exasperating words 
and conduct, was sufficient to reduce the subsequent act of the 
prisoner to manslaughter or not, and that was the main point 
determined by the judges. 

In 1794 the rule was laid down in a case in this country in 
these terms: “ Every unlawful killing is presumed murder unless 
the person accused can show such circumstances as will reduce it 
to a lower degree of homicide.” There was a statute of the 


1 Penn vy. McFall, Add. (Penn.) 255. 
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state existing at that time in which murder perpetrated with 
mitigating circumstances was called murder in the second degree, 
and in a case tried two years later, it was said that although in 
every killing malice was presumed till want of malice was shown, 
because the law held the person of a man sacred, yet under the 
statute ‘an unlawful killing, though it may be presumed murder, 
will not be presumed murder in the first degree.” The degree 
was to be expressly found. This modification of the rule in 
cases arising under statutes establishing degrees of murder really 
marks a departure from the rule as stated in the English cases, 
since there is the same reason for saying that at common law 
manslaughter only shall be presumed from the bare fact of killing, 
inasmuch as manslaughter is only one degree of felonious homi- 
cide, just as is murder in any degree less than the first under 
the statutes. We shall see, however, that the distinction is 
attempted in many other cases. It will be seen, too, that the 
use of the word “ unlawful” in these cases indicates a material 
difference in the state of facts from which murder is to be pre- 
sumed. In Legg’s Case,? the basis of the presumption is stated 
to be “if one man kill another.” 

In 1804, in a case in Tennessee, the doctrine was again stated 
broadly that “homicide is presumed to be murder” unless 
extenuating circumstances are produced by the defendant ;* and 
ten years later, in an important capital case in the Circuit Court 
before Davis and Story, JJ., the former charged the jury in 
these terms: ‘* Whenever the fact of killing is proved, the law 
presumes it to be founded in malice, until the contrary appear, 
and of course all circumstances relied on in justification, excuse, 
or mitigation, are to be satisfactorily proved by the prisoner, 
unless they arise out of the evidence produced against him.” # 
Mr. Justice Story did not lay down the law in the same terms, 
but he remarked in beginning his charge, that so entirely satis- 
fied was he with the charge of his learned brother, and so entirely 
did he subscribe to his doctrine that it seemed to him nothing 
further needed to be said.® 


1 Penn v. Lewis et al., Add. (Penn.) 279. 2 Kelyng, 27. 

8 State v. Anderson, 2 Tenn. 6. 

4 U.S. v. Travers, 2 Wheeler, Cr. Ca. 490. ° 

5 The case being one of the use of a deadly weapon, Judge Story went on to lay 
down rules for the guidance of the jury in considering that fact, instructing them in 
substance that it was a pure question of fact, like any other, whether the prisoner 
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So in 1817, on a murder trial in Massachusetts, Parker, C. J., 
told the jury that “ when a homicide is committed, the law im- 
plies malice. It is incumbent on the person who committed 
it to prove the absence of malice by evidence produced in his 
defence ; or the proof may arise out of the evidence on the part of 
the government.””! And in The People v. Tuhi,? in 1820, Thomp- 
son, C. J., laid down a similar rule in his charge to the jury. And 
although this and the two preceding cases were at Nisi Prius 
merely, yet the great reputation of the judges who presided 
entitle their opinions, even thus expressed, to great weight as 
evidence of the prevailing law. In The State v. Zellers,’ in 1824, 
the same doctrine was laid down. While in two cases in Ohio, in 
1831 and 1832, under a statute creating second and third degrees 
of murder, and leaving the first degree substantially as at com- 
mon law, it was held that the rule that all homicide is presumed 
to be malicious:still obtained in that state, but that it should 
not be held to warrant a conviction beyond murder in the second 
degree. We have already met with a case of this singular 
nature.5 

Thus far, as we have seen, the general doctrine of the cases 
has been, with one or two unimportant attempts at modification 
under statutes, that the fact of killing, without more, raises 
a presumption of law that such killing is murder, and unless 
this presumption is broken down by positive proof of the 
absence of malice, judgment must be given for the prosecution. 
But we come now to a well-considered case in which that doc- 
trine appears to have been for the first time doubted, and in 
which it was somewhat modified.6 The charge excepted to was 
as follows: ‘In the first place, the law presumed the defendant 
innocent, and that presumption stood until the fact of killing was 
clearly made out by proof, and if they entertained a reasonable 
doubt as to the fact of killing by the defendant they should acquit 


used the weapon in a proper manner or not. The conclusive presumption to be drawn 
from its deliberate use, of a malicious intent to kill, laid down and strangely illus- 
trated by Greenleaf, in 1 Ey. par. 1, chap. 4, § 14, was not hinted at. 

1 Com. vy. Phillips, pamph. p. 45. So in Selfridge’s Trial, pamph. p. 5. 

2 2 Wheeler, Cr. Ca. 242. 

3 2 Halstead, 220, 243. 

* The State v. Town, Wright (Ohio), 75; The State v. Turner, Wright (Ohio), 20. 

5 Penn v. Lewis et al., Add. (Penn.) 279. 

8 Coffee v. The State, 8 Yerger, 283. 
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him. But if the fact of killing by the defendant be proved, the 
law presumed him guilty of murder, unless the proof clearly 
and satisfactorily showed the offence was one of less magnitude ; 
and therefore if they entertained doubts under the testimony, 
whether the act amounted to murder or manslaughter, they were 
bound to find the defendant guilty of murder, as it lay upon the 
defendant to show clearly and beyond a reasonable doubt, that 
the offence was not murder, but manslaughter, unless it appeared 
otherwise in the testimony of the state.” This charge was held 
erroneous. Catron, C. J., said, “If from the whole body of the 
evidence they [the jury] are convinced of the killing, but are not 
convinced that it was done with malice, they ought not to find 
the defendant guilty of murder. . . . Suppose they had returned 
a special verdict that they found the defendant slew the deceased 
as laid in the indictment, but of the fact that he slew him with 
malice they were not convinced, could the court lawfully have 
pronounced judgment of death upon this finding? I think clearly 
not. Yet the reverse of this is the plain consequence of the 
charge.” Green, J., delivered a concurring opinion, in which the 
presumption of malice from the fact of killing was expressly 
admitted, but it was maintained that in order to overthrow that 
presumption, the defendant needed only to produce evidence suf- 
ficient to raise a doubt in the minds of the jury as to the presence 
of the malice thus presumed. If no evidence in rebuttal was 
produced, the presumption would avail to convict the prisoner of 
murder. In a subsequent case,! Judge Green took occasion to say 
that Coffee v. The State supported the doctrine of the presumption 
of malice from the fact of killing, yet in that case a new trial 
was granted on the ground that the judge erred in charging that 
“the killing being proved, the law presumes it was mali- 
cious, and that it was incumbent on the defendant to show by 
proof matter in alleviation or that it was a less offence.” It 
was held that the jury could not find a verdict of murder in 
the first degree without affirmatively finding malice. So also 
in the same state in 1835, where the jury found a special verdict 
that there was a sudden quarrel, and the prisoner struck the 
deceased and killed him, but that, although the prisoner had a 
deadly weapon (a gun) in his hand when he entered into the 
fight, they did not find whether he used it or not, the court 


1 Mitchell v. The State, 5 Yerger, 340. 
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declared the prisoner guilty of manslaughter only, as they would 
not infer malice except from positive proof of the deliberate use 
of a deadly weapon in effecting the death.! This case bears a 
resemblance to that of Rex v. Oneby,? given above. 

In 1837, the rule was, in general terms, again unequivocally 
laid down by a no less authority than Mr. Chief Justice Tindall: 
“The question is whether the offence amounts to murder, or 
whether it is manslaughter of an aggravated description. . . . 
There are several principles of law relating to this subject, one 
of which is perfectly clear, viz., that where it appears that one 
person’s death has been occasioned by the hand of another, it 
behoves that other to show from evidence or by an inference from 
the circumstances of the case that the offence is of a mitigated 
character, and does not amount to the crime of murder.”? Ina 
subsequent case in the same volume of reports,t Coleridge, J., 
expressed the rule as follows: ‘ As soon as it is ascertained that 
one individual in the possession of his reason has wilfully taken 
away the life of another, the law’s first presumption is that the 
party is guilty of murder. . . . The law requires from him to 
show that there were some mitigating circumstances which alter 
the presumed character of the act.” It will be seen that the 
rule as thus laid down contains an important modification by the 
introduction of the word * wilfully.” It requires no demonstra- 
tion to show that “the act of killing” and * the act of wilful 
killing” are two altogether distinct expressions, and the distine- 
tion will be found to be one which it is important to keep in 
mind. The wider rule as laid down by Tindall, C. J., was 
adopted soon after in a case in New York, and it was said that 
“all homicide is presumed to be malicious, and therefore murder, 
until the contrary appear from evidence.” In Virginia, however, 
under a statute in which murder in the first degree is defined to 
be * wilful, deliberate, and premeditated” killing, and all other 
murder to be murder in the second degree, it was held that although 
every homicide is primd facie murder, yet to elevate the offence into 


1 Short v. The State, 7 Yerger, 510. 

2 Ld. Raym. 1485, supra. 

3 Rex v. Greenacre, 8 C. & P. 35. See also Rer v. Burditt,4 B. & Ald. 96, per 
Best, J.; Reg. v. Kelly, 2 C. & K. 814. 

4 Reg. v. Kirkham, 8 C. & P. 116. 

5 The People vy. McLeod, 1 Hill, 377, 486. 
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the first degree the burden is cast on the commonwea'th, while the 
burden is on the prisoner to reduce it to manslaughter.! 

In the leading case of Com. v. York,? decided in Massachusetts 
in 1845, the learned Chief Justice who delivered the opinion of a 
majority of the court, seems to have disregarded the distinction 
between the fact of killing and that of wilful or intentional or vol- 
untary killing, and to have given his sanction to the presumption 
drawn from either of the states of fact indicated by those phrases 
respectively. In that case, the court charged the jury that “ the 
rule of law is, when the fact of killing is proved to have been 
committed by the accused and nothing further is shown, the pre- 
sumption of law is that it is malicious and an act of murder. It 
follows, therefore, that in such cases the proof of matter of 
excuse or extenuation lies on the accused ; and this may appear 
either from evidence adduced by the prosecution, or evidence 
offered by the defendant. ... If the case, on the evidence, 
should be in equilibrio, the presumption of innocence will turn 
the scale in favor of the accused. But if the evidence, in the 
opinion of the jury, does not leave the case equally balanced, 
then it is to be decided according to its preponderance.” The 
jury found the defendant guilty of murder, and on a motion for 
a new trial, argued with great ability and elegance by the counsel 
for the prisoner, the charge was sustained. In one portion of his 
opinion, Mr. Chief Justice Shaw thus expressed himself: ‘I have’ 
thus endeavored to establish the proposition . . . that when the 
fact of voluntary homicide is-shown, and this not accompanied 
with any fact of excuse or extenuation, malice is inferred from 
the act; that this is a fact which may be controlled by proof, 
but the proof of it lies on the defendant; and if not so proved, 
it cannot be taken into judicial consideration.” Elsewhere, how- 
ever, he says: “It appears manifest that the fact of killing is 
primé facie evidence of malice, and unless overcome by prepon- 
derating proof the other way, it- must be held murder.” That 
these are not identical propositions is apparent at a glance ; but a 
reference to the language of the charge which this judgment sus- 
tained will show that the latter is the true statement of the doc- 
trine intended to be laid down, and this is the sense given to it by 


1 JTill v. Com., 2 Gratt. 594. See, too, M’Cauley v. U. S., 1 Morris (Iowa), 486; 
The State v. Dowd et al., 19 Conn. 388. 
2 9 Mete. 93. See Com. v. Knapp, 9 Pick. 496. 
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Judge Metcalf in the head-note to his report of the case. Wilde, 
J., gave a very able dissenting opinion, in which he maintained 
that the doctrine of the charge was a violation of the maxim 
that in criminal cases the burden of proof is on the prosecution 
throughout to make out the whole case; that the presumption 
as laid down in the charge excepted to, was not supported by 
any binding authority; that if it ever had any place it could 
only be in case of*secret homicide, and even there purely by force 
of authority; and that if a presumption existed it was merely 
one of fact for the jury, and it was only necessary for the prisoner 
to raise a reasonable doubt on the whole evidence, as well as to 
the malice as to the fact of killing, to entitle him to an acquittal. 
The doctrine of the charge, sustained by the majority of the 
court in this case, was subsequently relied upon by the govern- 
ment in the same court in the celebrated Webster trial. The 
court, however, in the charge to the jury, again stated the rule 
in both forms as follows: ‘* The rule is, that the implication of 
malice arises in every case of intentional homicide ; and, the fact 
of killing being first proved, all the circumstances of accident, 
necessity, or infirmity are to be satisfactorily established by the 
party charged, unless they arise out of the evidence produced 
against him to prove the homicide, and the circumstances attend- 
ing it. . . . But where the fact of killing is proved by satisfac- 
‘tory evidence, and there are no circumstances disclosed, tending 
to show justification or excuse, there is nothing to rebut the 
natural presumption of malice.” 

York’s case was cited as authority for the principle that 
the presumption of malice arises from the mere fact of killing 
in two cases decided soon afterwards in Mississippi.2 And in 
a subsequent case, where nothing but the homicide was shown, 
the court set aside a verdict of manslaughter, on the ground 
that the fact of killing, without more, raised a legal presump- 
tion of malice which the jury were not at liberty to disregard.® 
The rule in Com. vy. York was adopted also in two cases in 
California! But in a subsequent case, where the rule was 


1 Trial of John W. Webster, p. 457, Boston, 1850. See an able review of 
Webster’s case in No. Am. Rev. vol. lxxii. p. 178. 

2 McDaniel v. The State, 8 Sm. & M. 417; Green v. The State, 28 Miss. 687, 698. 

3 Hague v. The State, 34 Miss. 616. 

* The People v. Stonecifer, 6 Cal. 405; The People v. March, 6 Cal. 543. See, 
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laid down in the exact words used in Com. v. York, it was 
held that although the fact of killing raised a presumption of 
malice and threw the burden of proof on the defendant, yet it 
was not incumbent on him to produce a preponderance of proof 
in order to rebut it, but only enough to raise a doubt as to the 
character of the homicide.!_ The same rule was in general terms 
laid down in the trial of the notorious Laura Fair in 1872.? 

The presumption that all homicide is murder has been recog- 
nized also in Georgia. While in North Carolina the doctrine of 
Com. v. York was held to justify a charge to the effect that the rule 
that the jury ought to be satisfied beyond a reasonable doubt of the 
prisoner’s guilt, could apply only to the fact of the homicide, for 
if they found that against the prisoner, matter of excuse or miti- 
gation ought to be satisfactorily shown by him.* In many of the 
cases following Com. v. York the circumstances attending the 
killing were more or less fully brought out on the trial, and 
the rule in question seems often to have been laid down as a sort 
of preliminary, fundamental doctrine of the law of homicide, and 
applicable in all cases. But in 1855, in the case of Com. v. 
Hawkins,5 as the counsel for the prisoner was proceeding to 
argue in favor of the dissenting opinion of Wilde, J., and against 
the opinion of the majority of the court in Com. v. York, Mr. Chief 
Justice Shaw stopped him, and remarked that the doctrine of 
York’s case was that where the killing is proved to have been com- 
mitted by the defendant, and nothing further is shown, the law 
presumes the act malicious and an act of murder; but that where 
the circumstances were fully shown in evidence the presumption 
did not obtain ; and he said to the jury that “ if, the homicide being 
conceded, no excuse or justification is shown, it is either murder 
or manslaughter ; and if the jury, upon all the circumstances, 
are satisfied, beyond a reasonable doubt, that it was done with 
however, The People v. Gibson, 17 Cal. 288, and The People v. Belencia, 21 Cal. 544, 
where the presumption is held to extend no further than to murder in the second 
degree. 

The People v. Arnold, 15 Cal. 476. 2 The People v. Fair, pamph. p. 323. 

8 Choice v. The State, 81 Geo. 424, 464; Clarke v. The State, 85 Geo. 75; Cohron 
v. The State, 20 Geo. 760. Yet see Jones v. The State, 25 Geo. 594, 604; Davis v. 
The State, 10 Geo. 101. 

4 The State y. Johnson, 8 Jones (Law), 266. See The State v. Leak, Phill. 
(N. C.) 450. 


5 1Gray, 468. See Com. v. McKie, 1 Gray, 61, per Bigelow, J.; Com. v. Fox, 
7 Gray, 585. 
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malice, they will return a verdict of murder; otherwise they will 
find the defendant guilty of manslaughter.” } 

This qualification of the rule, however, has not been uniformly 
regarded even in those cases expressly based on that of Com. v. 
York. Thus in.a case in Maine, in 1857, where all the circum- 
stances attending the homicide were given in evidence, the court 
charged the jury that “in all cases where the unlawful killing is 
proved, and there is nothing in the circumstances ef the case as 
proved to explain, qualify, or palliate the act, the law presumes it 
to have been done maliciously ; and if the accused would reduce 
the crime below the degree of murder, the burden is upon him 
to rebut the inference of malice, which the law raises from the 
act of killing, by evidence in defence.”? For this rule the court 
cited Com. v. York and Com. v. Webster. So in Illinois, in a 
similar state of the evidence, the charge was that on proof that 
the prisoner inflicted the mortal wound, the law implied malice, 
and it devolved upon him to show justification or mitigation, to 
reduce the act from murder or to obtain an acquittal ;* while in 
Minnesota the narrower rule was laid down, that from deliberate 
and intentional killing the law presumes the act to be murder.’ 

The distinction attempted in Pennsylvania in an early case 
under the statute creating degrees of murder, has been substan- 
tially continued in later cases. The doctrine as it is now gener- 
ally stated in that State is, that all homicide is presumed to be 
unlawful, and the burden is in all cases on the defendant to prove 
it not so.6 The application of this rule, however, has not been 
altogether uniform. Thus in a case in 1860, it was said that when 
a homicide is committed, and the prisoner is proved to have com- 
mitted it, the crime will amount to voluntary manslaughter, “ for 
every killing of a human being is presumed to be unlawful.’’? 
But in a later case the presumption was somewhat intensified, 


! The matter seems to have been rendered practically obsolete as to Massachu- 
setts by the Statute of 1858, which provides that the degree of murder shall be 
found by the jury. Mass. Gen. St. c. 160, § 3. 

2 The State v. Knight, 43 Me. 11, 137. 

3 Murphy v. The People, 37 Ill. 447, 457. 

* The State v. Shippey, 10 Minn. 223, 228. Yet see The State v. Laliyer, 4 Minn. 
868. See also Smith v. Com., 1 Duvall (Ky.), 224; The State v. Conally, 3 Oregon, 
69; The State v. Bertrand, 8 Oregon, 61; The State v. Newton, 4 Nev. 410. 

5 Com. v. Lewis et al., Add. 279. 

§ Dietz v. Lanqfitt, 63 Penn. St. 234; Kilpatrick vy. Com., 81 Penn. St. 198, 216. 

7 Cathcart v. Com., 37 Penn. St. 108. 
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and it was said that “all homicide is presumed to be malicious,” 
and hence from the fact of killing, murder in the second degree 
was to be presumed. To raise the grade of the offence above 
that, the burden lay on the commonwealth ; to reduce it-to man- 
slaughter, the burden was on the prisoner.!_ And a similar rule 
has lately been laid down in Tennessee, notwithstanding Coffee 
v. The State.” 

In England, however, in a late capital case, affording in 
some particulars a parallel with some of the old English cases, 
the presumption was enforced in its broadest form. The jury 
brought in what was in substance a special verdict, to the effect 
that the defendant was guilty, but they added, “we believe it 
was done without premeditation.” Byles, J., refused to receive 
the verdict, saying, “ The prosecutor is not bound to prove that 
the homicide was committed from malice prepense. If the homi- 
cide be proved, the law presumes malice.”? This form of the 
rule was substantially adopted in a case brought before the Su- 
preme Court of the State of New York in 1866. It was there 
said that, the killing by the prisoner being conceded, it was for 
him to satisfy the jury beyond a reasonable doubt that such a 
state of facts existed as might furnish a justification of the act or 
mitigate it to some lower degree in the scale of crime.t In a 
subsequent case, determined by the Court of Appeals in 1870, 
the rule as to the quantum of proof required of the prisoner to 
destroy the presumption of malice, as it was laid down in Patter- 
son v. The People, was disapproved, and the rule of Com. v. York, 
of a preponderance of evidence, was adopted. The language 
of the court in this case was as follows: “In all cases of volun- 
tary, intentional homicide, it is sufficient for the people to prove 
beyond a reasonable doubt that the prisoner killed the person 
whose life is alleged to have been taken, and then the burden is 
upon the prisoner to show that it was justifiable or excusable, if 
he claims that it was either. . . . When a man takes human life, 
upon which the law sets a high value, it is not sufficient for him 
- to raise a reasonable doubt whether he was justifiable or not, but 
he must go one step further, and give satisfactory evidence that 


1 Com. v. Drum, 58 Penn. St. 9. 2 Witt v. The State, 6 Cold. 5. 
8 Reg. v. Maloney, 9 Cox, Cr. Ca. 6. 

4 Patterson v. The People, 46 Barb. 625, 639, 641. 

5 The People v. Schryver, 42 N. Y. 1, 6. 
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he was justified.” And again, “if the prisoner claims a justifica- 
tion, he must take upon himself the burden of satisfying the jury 
by a preponderance of evidence.” This case, it would seem, 
barring the words “ voluntary” and “ intentional,” which are of 
course important, affords complete warrant for the charge of the 
presiding judge in The People v. Stokes, and it is to be noticed 
that both the opinion in this case and the charge referred to find 
authority in Com. v. York, where, as has been pointed out, the 
Chief Justice virtually maintained that the presumption arose 
not only from proof of a voluntary killing, but also from that 
of killing. Moreover, the rule as to the quantum of proof 
required by the prisoner to overthrow the presumption, viz., a . 
preponderance of evidence, enunciated for the first time, as is 
thought, in Com. v. York, is expressly recognized in both the 
New York cases.!. We shall hereafter have occasion to refer to 
this novel rule, and to examine its claims to soundness, as applied 
to criminal procedure. 

Against this great current of authority in support of the 
doctrine that the law presumes an intent to commit murder 
from the fact of killing, or from the fact of voluntary, wilful, 
or intentional killing, mitigated under some statutes into a pre- 
sumption of intent to commit murder in the second degree,’ or 
manslaughter,’ and somewhat equivocally opposed in the single 
important case of Coffee v. The State,* there are only three or four 
direct adjudications, with perhaps as many indications of opinion, 
in the nature of obiter dicta. The high character of those who 
have expressed these opinions, however, entitles them to great 
consideration, and perhaps makes up for their rarity. The first 
case expressly denying the rule was tried in the Circuit Court 
before Curtis and Sprague, JJ., in 1854. The evidence was that 
the prisoner and the deceased had an affray in which each used 
a deadly weapon, and in which the prisoner killed his opponent, 


1 It is observable, that although the composition of the Court of Appeals was not 
the same in 1870, when The People v. Schryver was decided, as in 1873, when Stokes 
v. The People came before it, yet Mr. Justice Grover, who delivered the more ex- 
tended opinion in the latter case, was also a member of the court in 1870. It does 
not appear that the learned judge dissented in The People v. Schryver. 

2 Com. v. Drum, 58 Penn. St. 9. 

3 Com. v. Cathcart, 87 Penn. St. 108. 

43 Yerger, 2838. See remarks of Green, J., in DJfitchell v. The State, 5 Yerger, 
840. And see Dove v. The State, 3 Heiskell, 348. 
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but as to which party actually began the fight the evidence was 
contradictory. The prisoner’s counsel requested the court to in- 
struct the jury in the language employed by Wilde, J., in his 
dissenting opinion in Com. v. York.! Mr. Justice Curtis said to the 
jury: “If a man attacks another with a dangerous weapon and 
kills him, no sufficient provocation appearing, the law presumes 
malice from the act... . On the question of burden of proof, 
after consultation, the court are of opinion that it is incumbent 
upon the government to prove a felonious killing ; and if upon 
the whole evidence the government has failed to satisfy the jury 
beyond a reasonable doubt that the killing was felonious, the 
verdict must be, not guilty.” 2 This case was explained in a sub- 
sequent case before the same court as follows: ‘ This court, after 
careful consideration, laid down the rule [in U. 8. v. Mingo] that 
whether the crime be murder or manslaughter, is not to be decided 
upon any presumption arising from the mere fact of killing ; but 
that the government, besides proving the homicide, must offer 
sufficient legal evidence that the killing was malicious. And if, 
upon the whole evidence, the jury have reasonable doubt whether 
the killing was from malice, they cannot find the accused guilty 
of the crime of murder. . . . The burden of proof is on the 
government to prove a malicious killing, and proof of the mere 
fact of killing does not change this burden nor support it by rais- 
ing a presumption of malice. But this is entirely consistent with 
such a presumption being raised by the circumstances under 
which the killing was effected. Mere homicide does not imply 
malice. But circumstances may attend a homicide which in 
point of law stamp it as malicious, without other evidence of 
malice. For malice may be and is implied by law as well as 
expressly proved by direct evidence.”? Mr. Justice Sprague, 
who sat with Judge Curtis in these cases, recognized the principle 
laid down in them, in other cases.* 

The case of Maher v. The People® was one of an assault with 
intent to kill, and an acquittal was claimed on the ground that 
on the evidence there was room for reasonable doubt whether the 
act, if accomplished, would have been murder or manslaughter. 


1 9 Mete. 93. 2 U. S.-v. Mingo, 2 Cur. C. C. 1. 

3 U.S. v. Armstrong, 2 Cur. C. C. 446. 

4 U.S. v. McClare, 17 Law Reporter, 439; U. S. v. Lunt, 1 Sprague’s Dec. 811. 
5 10 Mich. 212. 
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Christiancy, J., held that the whole question was for the jury, 
and could not be withdrawn from them by force of any pre- 
sumption deduced by the court. ‘ Homicide,” he said, “or the 
mere killing of one person by another, does not, of itself, consti- 
tute murder ; it may be murder, or manslaughter, or excusable or 
justifiable homicide, and therefore entirely innocent, according to 
the circumstances, or the disposition or state of mind or purpose, 
which induced the act. . . . Malice is just as essential an ingre- 
dient of the offence as the act which causes the death; without 
the concurrence of both, the crime cannot exist; and, as every 
man is presumed innocent of the offence with which he is charged 
till he is proved to be guilty, this presumption must apply equally 
to both ingredients of the offence,—to the malice as well as to 
the killing. . . . The court have no right to withdraw the ques- 
tion from the jury by assuming to draw the proper inferences 
from the whole or any part of the fact proved, as presumption 
of law. If courts could do this, juries might be required to find 
the fact of malice where they were satisfied from the whole evi- 
dence it did not exist.” The question was incidentally referred 
to also by Redfield, C. J.,in a late case in Vermont.! After 
stating the rule as laid down in the books, the learned judge 
added that * one might be allowed to question its application to 
the mere fact of killing, since, being but a presumption of fact, 
in the absence of all evidence in regard to the mode of death, 
the presumption of innocence must be allowed to prevail over 
that of malice. . . . It is not often, perhaps, that a rule of law 
. . - is so much at variance with common experience as to infer 
malice from the mere fact of killing.’* These remarks were 
purely obiter, however, as the point in question was not involved 
in the case. 

It is said that no additional weight is given to decisions by 
the insertion of the doctrine thereof in legal treatises, however 
eminent their authors ;* and the statement is doubtless in accord- 
ance with the spirit of the common law. But it cannot be denied 
that such works, especially those of the earlier periods, have often 
had much to do with giving form and direction to the existing 


1 The State v. McDonnell, 32 Vt. 491, 538. 

2 See 1 Greenl. Ev. § 34, n. 1., Redfield’s ed. See also Lisbon v. Lyman, 49 N. H. 
653, 576. 

$8 Fullam vy. West Brookfield, 9 Allen, 1, 7 
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adjudications on the special subjects of which they treat ; and we 
should often find it difficult to trace the development of a prin- 
ciple unless the influence of the text-writers were taken into 
account. This consideration is nowhere found more clearly illus- 
trated than in the case of the rule under discussion. The 
modern law of homicide was first put into definite shape by 
Sir Michael Foster, in his book on Crown Law, published in 
the early part of the last century. His work is cited with high 
encomiums by Shaw, C. J., in the case of Com. v. York ;} and 
there is scarcely a case where the rule in question was considered, 
in which that work was not referred to as authority. He lays 
down the rule in these terms: “In every charge of murder, the 
fact of killing being first proved, all the circumstances of accident, 
necessity, or infirmity are to be satisfactorily proved by the 
prisoner, unless they arise out of the evidence produced against 
him; for the law presumeth the fact to have been founded in 
malice, until the contrary appeareth. And very right it is that 
the law should so presume. The defendant, in this instance, 
standeth upon just the same foot that every other defendant 
doth ; the matters tending to justify, excuse, or alleviate must 
appear in evidence before he can avail himself of them.”? For 
this passage, the leading case of Rex v. Oneby? is cited, and that 
case, as we have seen, was decided in 1727. Here we have the 
broadest form of the rule as it occurs in the cases, with the addi- 
tion of the reason thereof, as it seemed to Sir Michael Foster. If, 
however, we turn to another acknowledged authority, Lord Hale, 
whose Pleas of the Crown was published posthumously in 1736, 
we find what doubtless was the basis of the rule in its modified 
form, as it was somewhat equivocally stated in Com. v. York, and 
as it has been reiterated in some other cases. Lord Hale says: 
** When one man voluntarily kills another without any provoca- 
tion, it is murder, for the law presumes it to be malicious, and 
that he is hostis humani generis.”+ This passage has been 
scarcely less quoted than that which we have given from Foster, 
and, except in one instance,* it has never been intimated from the 


1 9 Mete. 93, 111. 

2 Foster, Cr. Law, p. 255; Intro. to Discourse on Homicide. 
3 Ld. Raym. 1493; s. c. Stra. 773; s. c. 9 St. Tr. 14. 

4 1 Hale, P. C. c. 37, p. 455. 

5 Per Wilde, J., in Com. v. York, 9 Mete. 93, 132. 
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bench that the doctrine of these two writers was not the 
same. But if the plain meaning of the words is followed, it 
will be seen that the passage from Hale is no authority for 
or against the rule. It is nothing more than a definition of 
murder, given preliminary to the author’s discussion of the 
doctrine of implied malice. Hawkins, however, another writer 
on Crown law, of about the same date, cites Foster, and the 
cases in Kelyng and Lord Raymond heretofore given, as 
authority for the proposition that “wherever it appears that a 
man killed another it shall be intended primd facie that he did 
it maliciously, unless he can make out the contrary by showing 
that he did it on a sudden provocation.”! East, who wrote 
about the beginning of this century, and who refers to Foster, 
Hale, and Hawkins, thus states the rule as he deduced it: ** The 
implication of malice arises in every instance of homicide amount- 
ing in point of law to murder; and in every charge of murder, 
the fact of killing being first proved, all the circumstances of 
accident, necessity, or infirmity are to be satisfactorily proved by 
the prisoner, unless they arise out of the evidence produced 
against him ;”? while Lord Chief Baron Gilbert, whose work on 
evidence was published about the same time, and whom Bentham 
calls the “father of evidence,” * prefaced the rule with a reason. 
* Killing,” said he, “ is so bad a thing, so ill-natured and bloody an 
action, that it is presumed to be malicious.” * Blackstone, citing 
Foster only, says it may be taken as a general rule that all homi- 
cide is malicious, and of course amounts to murder, unless justifi- 
cation, excuse, or alleviation appear; and it is incumbent upon the 
prisoner to make out such defence to the satisfaction of the court 
and jury. ‘ For all homicide is presumed to be malicious, until 
the contrary appeareth upon evidence.” ® Phillips states the rule 
without comment, except that it is an observation of Sir Michael 
Foster. And MeNally reiterates the phraseology of Foster.’ 


1 1 Hawk. P. C. ce. 81, § 32. 2 1 East, P. C. c. 5. 
3 Benth. Rat. Jud. Ev. b. 5, c. 15, § 3. 4 Gilb. Ev. 234. 
§ 4 Bl. Com. c. 14 6 1 Phill. Ev. c. 10, § 2. 


7 2 McNally, Ev on Pl. Cr. 18. The following books substantially repeat the 
rule as stated by Foster: 1 Gabbett, Cr. Law, c. 30, p. 455; Matthews, Dig. Cr. 
Law, in verb. Murder; 3 Chitty, Cr. Law, 780, 4th Am. ed.; 1 Archbold, Cr. Pr. 
& Pl. § 6,n. (1); 2 Deacon, Dig. Cr. Law, 899, in verb. Murder; 1 Russell on Cr. 
482; Bacon, Abr. in verb. Murder, C, 2; Petersdorff, Com. Law, in verb.. Murder; 
Roscoe, Dig. Cr. Ev. 21, 685, 7th ed. ; 1 Whart. Am. Cr. Law, §§ 708-710. 
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Judge Greenleaf gives the rule as an instance of a presump- 
tion of law. After referring to the well-known presumption of 
innocence, he says, “* On the other hand, as men seldom do un- 
lawful acts with innocent intentions, the law presumes every 
act in itself unlawful to have been criminally intended, until the 
contrary appear. Thus on a charge of murder, malice is pre- 
sumed from the fact of killing, unaccompanied with circumstances 
of extenuation; and the burden of disproving the malice is 
thrown upon the accused.”! The principle is thus stated by 
Taylor, totidem verbis2 Chitty gives a similar reason for the rule: 
** When an act which in its nature is criminal has once been 
proved, the law frequently infers malice, and requires excul- 
patory proof from the party. Thus in case of homicide, after 
proof that the prisoner killed the deceased, the law will presume 
malice until the prisoner justify or extenuate the act.”® In 
Powell on Evidence the rule is given to illustrate the principle 
that “the law presumes that every man intends the probable 
consequences of his act.” The presumption is somewhat mate- 
rially qualified in Best on Evidence, where it is said that “a 
party who is proved to have killed another is presumed in the 
first instance to have done it maliciously, or at least unjusti- 
fiably.”® Stephen states as his seventh rule of evidence in cases 
of murder, ‘* Where one person is shown to have killed another, 
malice in the higher degree is presumed till the prisoner succeeds 
in extenuating it, or disproving its existence altogether.”® This 
rule is given as an instance of the consequence of making malice 
in general terms a necessary element of crime, so that such acts 
as the destruction of life are declared to be primd facie wicked 
actions, though circumstances may exist by which their wicked- 
ness is either removed or diminished.’ To this great mass of 
testimony as to the purport of the common law upon the point 
in question, may be added that of a modern author of eminence, 
Mr. Bishop. But although admitting what the law undoubtedly 
is, he goes on to show further, as has been said of Sir Michael 
Foster,$ * what in reason and humanity it ought to be.” His 

\ 1 Greenl. Ev. par. 1, ¢. 4, § 34. 

2 1 Taylor, Ev. par. 1, ¢. 5, § 103. 

3 Chitty, Ev. 757, 4th Eng. ed. : 

4 Powell, Ev. 64, 8d ed. Vide Peake, Ev. 5, 5th ed.; Burrill, Circum. Ev. 48, 


® Best, Ev. § 433, Sth ed. (1870). 6 Steph. Cr. Law, 117. 
7 Id. 83. 8 Id. 44. 
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conclusion is that the rule is without legitimate foundation, either 
on historical grounds or on those of the general principles and 
analogies of the criminal law. “It is plainly a violation of the 
ordinary principles of evidence, of common sense, and of common 
justice, to raise, upon the mere fact of causing the death, the 
presumption that it was such a killing as constitutes murder.” ! 

The rule, however, does not seem to be a technical one peculiar 
to the common-law procedure and jurisprudence of England and 
of this country, but is to be found in the law of other countries 
and in other systems of jurisprudence. 

It is fully recognized in the criminal law of Scotland, and the 
two forms in which it has been embodied in England and this 
country are found also in the works of the Scotch writers. 
Baron Hume says: “ Malice is implied primé facie in the act 
itself of intentional killing, which is the highest possible injury ; 
and it lies therefore with the pannel to overcome this presumption 
by evidence on his part of some of those circumstances of neces- 
sity or excusable infirmity which may serve him for his defence.” ? 
And he adds that this is not any strained or peculiar rule taken 
up out of aversion to blood and the better to repress so high a 
crime, but just the plain ordinary rule which applies equally in 
any other case of bodily harm. Alison, however, quotes Baron 
Hume as authority for the broader rule that every homicide is 
presumed to be malicious, and he says nothing of the necessity 
of preliminary proof of intention.? And a later writer has so 
interpreted the existing law. And it is said that judgment has 
accordingly been given in a great variety of cases overruling the 
plea that malice must be proved by the prosecutor affirmatively. 
Proving the overt act is enough to throw the onus probandi of 
exculpation upon the pannel.® 

A similar rule prevailed also in the civil law, having there 
had its origin in the lex Cornelia de Sicariis.6 Accordingly 
when any one was shown to have killed a man, he was pre- 
sumed to have killed him dolose, that is, without excuse and 
in a manner to render the slayer liable to punishment; as 
it would be expressed in our law, maliciously, with’ malice 
aforethought. Thus Bartolus says that he who has confessed to 


1 2 Bishop, Cr. Law, §$ 616-620. 2 1 Hume, Cr. Law of Scot. c. 6. 
® 1 Alison, Prin. Cr. Law of Scot. 48. 4 McDonald, Cr. Law of Scot. 588. 
5 1 Hume, Cr. Law of Scot. c. 6. ; 6 Inst. Just. 4, 18, 5; D. 48, 8, 1. 
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having killed a man, but says he did it in self-defence, ought to 


prove that excuse, since otherwise he is presumed to have killed 
the man with a criminal intent.!. And Menochius, in his work 
de Presumptionibus, declares the rule to be a legitimate presump- 
tion of law, and only one instance of the general principle that 
where one man has done another some grievous wrong cognizable 
by the law, he must be presumed to have done it with a criminal 
intention.2, And by another commentator it is said that such 
injurious acts as homicide, being wrong in themselves, and pro- 
hibited both by divine and human law, are presumed to have 
been committed with’a criminal knowledge and intent. Accord- 
ingly, if the presumption was not overthrown by something in 
the nature of exculpatory proof on the part of the accused, the 
lawful punishment for criminal homicide could be inflicted upon 
him. Furthermore, the question is discussed as to the quantum 
of proof required to destroy the force of the legal presumption, 
a question which, as we have seen, arose as a corollary to the 
main question in several of the cases under our own law, and 
which was decided in at least three different ways. The answer 


1 “Ts qui confessus est occidisse hominem, sed ad sui defensionem, probare debet 
excusationem illam, cum alioque prasumatur dolose occidisse.” Bart. D. 2, in leg. 
Aurel. ; Menoch. de Pres. lib. v. pres. 38, no. 46. We have not scrupled to render the 
word dolus by the phrase “ criminal intent” in this connection, though aware that the 
word by itself must often be held to mean merely intention, or voluntary intention, 
and that ma/vs must be added to it in order to make a phrase equivalent to our word 
“malice.” A reference to the above example of Bartolus as to the excuse of self- 
defence will show the justification for such a rendering of the word. When a man 
kills in self-defence, he still has the intention to kill. The word must therefore here 
mean the specific-state of mind necessary to render the accompanying act criminal 
inlaw. Leeuwen, Cen. Foren. par. 1, lib. 5, c. xi. § 1; Rossi, Traité de Droit Pénal, 
liv. ii. c. 24. 

2 “ Prima itaque est conjectura doli commissi, quando quis grave aliquod perpetravit 
delictum, sicuti homicidium. Hoc sane casu dolum lex presumit, nempe quod dolo 
oceiderit. . . . Sic habetur eum qui injuria aliquem affecit, animo injuriandi affecisse ; 
atque ita dolose egisse presumitur.” Menoch. de Pres. lib. v. pres. 8, nos. 45-47. 

8 “ Sunt enim hee delicta sui natura et quidem lege divina et naturali prohibita; 
qui ergo illa admittit scienter, dolose admisisse presumitur.” Paris. lib. iv. cons. 
146, n. 20. 


4 “ Homicidia et cetera delicta similia, dolo committi a lege prasumitur. Cum 
ergo quis homicidium perpetravit, si non probat, se sine dolo id commisisse, punitur 
pend ordinaria legis Cornelia de sicariis. Ecce ergo, quod homicida presumptive 
dolosus poena ordinarié punitur.” Menoch. de Pres. lib. i. quest. 97, no. 8; Voet, 
ad Pandect. lib. xxii. tit. 3, no. 18. ; 

5 Com. v. York, 9 Mete. 93; Patterson v. The People, 46 Barb. 625; The People v. 
Schryver, 42 N. Y.1; Stokes v. The People, 51 or 52 N. Y.—. 
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is given in Alciatus, as resulting practically from a well-known 
opinion of Bartolus.!. The instance given by Bartolus was this: 
If Titius is accused of having slain Sempronius, in the month of 
May, and the’killing being admitted, Titius in defence prove that 
in the month of May Sempronius was outlawed, and the law 
permitted any one to kill an outlaw as caput lupinum, in that 
case Titius could not be condemned. This opinion of Bartolus 
the commentators thought inconsistent with the other opinion of 
that writer given above. But Alexander recognized that this 
was merely saying that when the accused produced evidence suf- 
ficient to raise a doubt as to the criminality of the homicide, the 
presumption against him was destroyed. If he produced no evi- 
dence at all, the presumption would avail against him. On the 
other hand, another civil-law writer says the accused must estab- 
lish his justification by sufficient evidence, for in case of doubt 
the killing is presumed to have been malicious.’ 

The general principle upon which the early civilians acknowl- 
edged the rule in question is fully recognized by some of the 
later civilians,* while by others its soundness has been somewhat 
questioned, if not denied.® In the penal code of Bavaria, how- 
ever, the principle has been established by legislation, that 
“every criminal action shall be legally presumed to have been 
committed with a criminal intention, unless the contrary appear 
from the circumstances of the case.” ® 


1 Alciat. de Pras. reg. iii. pres. 1, v. 3. 

2 “ Quando reus accusatus probavit aliquam causam, que poterat facere ipsum 
actum licitum; si vere (inquit Alexander) accusatus nullam probavit causam, qua 
actus reddi possit licitus, procedit illa traditio ” [/.¢., the other answer of Bartolus 
as to the presumption of a criminal intent from the fact of the killing. Menoch. de 
Pres. lib. v. pres. 3, no. 49; Mascard. Com. de Prob. con. 531. 

% “Non enim eam defensionem proposuisse, satis est, nisi eadem idoncis argu- 
mentis probetur. In dubio enim cedes, sicut quevis injuria, presumitur dolo malo 
facta.” Malthus, de Sicariis, c. 38, no. 14. Vide Huberus, Prelect. ad Pandect. 
par. 4, lib. 22, tit. 3. 

* Rossi, Traité de Droit Pénal, liv. ii. c. 24. 

5 “ Mais, en y réfléchissant marement, nous ne saurions reconnaitre dans aucune 
hypothése l’éxistence d’une presomption légale de dol. . . . Le caract?re de l’acte 
incriminé emporte une pure presomption de fait, dont la force varie a l’infini et, & part 
méme la folie, telle ou telle circonstance, tel ou tel état moral de l’accusé peut, en 
définitive, donner une explication satisfaisante de ce qui, au premier abord, paraissant 
naturellement criminel.” Bonnier, Traité des Preuves, tom. ii. par. 3, liv. 2, sect. 2, 
§ 1, no. 858. £t vide Mittermaier, Traité des Preuves, c. 17. 

§ Code Pénal de Baviere, art. 43. 
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The objections to this rule of evidence divide themselves into 
two sorts, the first depending for their validity upon the technical 
character of the law of murder under the common law, and the 
second resting on the broader ground that it is irreconcilable with 
the general and acknowledged maxims of criminal jurisprudence. 
In considering these, and especially the first, it will be convenient 
to refer briefly to the history of homicide under the English law. 
It will be remembered that in Legg’s Case,! where the rule under 
discussion was found unequivocally laid down for the first time, 
the authority cited for that position was Mackalley’s Case. That 
was a case of great importance, decided on a special verdict by 
all the judges in the year 1611. The defendant was indicted for 
killing one of the king’s officers. The jury found that the 
defendant struck the fatal blow, but did not find that he did it 
feloniously or of malice aforethought. The judges held, among 
the several points decided, that the office of the jury was only to 
show the truth of the facts, and it was for the court to say 
whether such facts amounted to the crime charged or not.2- Lord 
Coke, in his report of the case, makes this comment: “If one 
kills another without provocation, and without any malice pre- 
pense which can be proved, the law adjudges it murder, and 
implies malice ; for by the law of God every one ought to be in 
love and charity with all men, and therefore when he kills one 
without provocation, the law implies malice.” This is language 
similar to that used by Lord Hale, and the phrase “ without prov- 
ocation”’ has been understood to mean “ without any provoca- 
tion proved,” on the well-established rule that in law things not 
proved are held not to exist. And this interpretation is rendered 
rational by considering the manner in which the character of the 
act was brought before the court by means of special verdicts. 
In such cases the jury found the material, that is, the external 
facts, and upon these the court were to draw their conclusions as 
to the character of the act. In doing so they could take into 
account only those facts found by the jury. If, therefore, the 
jury found that the accused struck the fatal blow, and said 
nothing about any facts that might have tended to prove provo- 
cation, it would be necessary for the court to assume that there 
were no such facts; and in the report of a case thus brought 


1 Kelyng, 27. 2 9 Co. 670. 3 Com. v. York, 9 Mete. 93. 
you. VIII. 5 
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before the court, it would be natural to speak of it as one where 
the prisoner killed the deceased without provocation, that is, 
where no facts tending to prove provocation were found by the 
jury. This case is important in another aspect, as throwing light 
upon the relation that murder and manslaughter bore to each 
other. It is here stated by Lord Coke, that if one be indicted 
of the murder of another upon malice prepense, and he is found 
guilty of manslaughter, he shall have judgment upon this ver- 
dict, for the killing is the substance and the malice prepense the 
manner of it ; and when the substance is found, judgment shall 
be given thereupon, although the manner be not precisely pur- 
sued. That doctrine was first settled in 1553. The defendant 
was indicted for murder, and the jury found that he killed the 
deceased, but not with malice prepense. The question was 
whether he should be utterly acquitted under this verdict, or 
whether judgment for manslaughter should be pronounced, 
or whether the verdict could only be used to indict him for 
manslaughter. But the court held that the substance of the 
matter was whether he killed him or not, and the malice pre- 
pense was but matter of form or the circumstance of the killing. 
And although the malice prepense makes the manner more 
odious, yet it is nothing more than the manner of the fact and 
not the substance of the fact, for the substance is the killing, 
and when substance and manner are put in issue together, and 
the jury find the substance and not the manner, judgment shall be 
given for the substance.!| The doubt in this case was occasioned 
by the statute 23 Hen. VIII. and statute 1 Edw. VI., enacted a 
few years before, by which the benefit of clergy was taken away 
from those convicted of wilful murder of malice prepense, and 
thus for the first time a practical distinction was made between 
felonious homicide, or manslaughter, as it was afterwards called, 
and murder with malice prepense. This case established the 
construction of these statutes, which has ever since prevailed. 
Murder and manslaughter are not essentially separate and dis- 
tinct offences, but the same in substance, differing only in the 
form. This is expressing the matter in technical language, fol- 
lowing that of pleading ; but no form of words could more fore- 
ibly have expressed the theory that the change of punishment for 


1 Salishury’s Case, Plow. 101. 
2 Staunf. Pl. Coron. b. 1, c. 10; Lamb. Eiren. ec. 8. 
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one existing species of criminal homicide did not create any new 
offence, did not go to the substance of the matter, that is the fact 
of the killing, as is said, but only touched the manner or cireum- 
stance of the fact. In a trial on an indictment for murder there- 
fore, after these statutes, in which the prisoner might be acquitted 
of the murder, but in which, if the necessary facts came out on 
the trial, he might be convicted of manslaughter, it was not 
illogical for the court to disregard the grade of manslaughter in 
raising the presumption of intent to commit murder from the 
fact of killing, provided of course they were authorized to admit 
such a presumption where no intermediate grade of the offence 
existed.! 

Now although the modern law of homicide dates practically 
from this statute 23 Hen. VIII., yet the law upon the subject 
had been gradually elaborating itself before that period, and its 
earlier history affords many suggestions to account for the exist- 
ence of the principle of the presumption of malice, as it has since 
prevailed in its more definite shape. Glanville divides homicide 
into two sorts, the first called murder, which is perpetrated 
secretly, no one seeing it or knowing it- except the slayer and 
his accomplices; the second called simple homicide.? In the 
book called Regiam Majestatem there is a similar division of 
homicide in law into simple homicide or killing, and murder, 
which is ** committed quietly.”* Bracton made a more elaborate 
subdivision of the kinds of homicide, among which those by 
unavoidable necessity, by accident or misadventure in the per- 
formance of an unlawful act, or negligence in the performance of 
a lawful act, and by wilful intention of the perpetrator, were 


1 Bentham, however, makes this division of homicide into two grades in the com- 
mon law the basis of a characteristic criticism upon the rule in question. After 
stating the rule as laid down by Gilbert, he says: “ But in his zeal to destroy some- 
body who, though the jury would have thought otherwise, it must be presumed 
deserved to be destroyed, Gilbert, who on this occasion is the representative and 
mouthpiece of the learned tribe, forgets that there was any such distinct thing as 
manslaughter, and that, according to the account thus given of the matter himself, 
murder and manslaughter are exactly the same thing.” Benth. Rat. Jud. Ev. 
(Introd. View) c. 12, $12. See 2 Bish. Cr. Proc. § 618. 

2 “Unum est quod dicitur murdrum quod nullo vidente, nullo sciente, clam 
perpetratur . . . et aliud dicitur simplex homicidium.” Glanv. de Leg. et Com. lib. 
xiv. ¢. 3. 

3 “ There is twa kindes of slauchter ; ane quhilk is called murther, quhilk is com- 
mitted quyetlie, na other man seing or knawing the samine.” Skene, Reg. Majest. 
h. iv. c. 5, no. 3. 
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punishable. Wilful homicide was described as when any one 
* of certain knowledge and in a premeditated assault, from anger 
or hatred or for the sake of gain, wickedly and feloniously and 
against the peace of the lord king, slay any one.” ! This descrip- 
tion is not unlike our idea of murder. But in Bracton’s time 
murder was only one species of wilful homicide, and was said to be 
the unlawful killing of a foreigner perpetrated secretly.2 Bracton 
says he includes the word foreigners, extraneorum, in the defini- 
tion, because whether the deceased were known or not, it was 
always presumed that he was a Frenchman, unless, by a present- 
ment of Englescherie, it was proved that he was an Englishman. 
If proper presentment of Englescherie were not made, the pre- 
sumption stood, and the vill where the murder occurred, or if 
that were too poor, then the hundred, was amerced in the sum 
of sixty-six marks, and this fine was also called murdrum. This 
law, he says, grew out of an enactment of King Canute, made 
for the protection of his Danes, against secret killing by the Eng- 
lish. And this law seems to have been continued by William for 
the protection of the Normans.‘ This is the provision adverted to 
by the learned judges in Com. v. York, who, however, refer to the 
account of the matter given by Lord Holt.6 That judge, how- 
ever, seems to have extended the presumption beyond what is to be 
gathered from Bracton. He says that in such cases it was always 
to be presumed, 1. That the man slain was a Frenchman; 2. That 
he was killed by an Englishman; 3. That the killing was murder. 
But however that may be, it is certain that these laws tended to 
make the crime of secret killing peculiarly odious, as being that 
most dangerous to society, from beirig least liable to detection.® 
Moreover, the form of inquiry in cases of secret killing differed 
from that in cases of other felonious homicide, since in murder 
only blood relations could make presentment of Englescherie, 


1 Brac. de Leg. lib. iii. ¢. 4. 

2 “Murdrum vero est occulta extraneorum et notorum hominum occisio, a manu 
hominis nequiter perpetrata et que, nullo presente, nulle sciente, nullo audiente, nullo 
vidente, clam perpetratur.” Brac. de Leg. lib. iii. c. 15; vide Leg. Hen. I. ¢. 92, 
§§ 1-6. 

3 Leg. Conb. 15. 

4 Leg. Conq. c. 21; vide 1 Thorpe, Anc. Laws, 602. 

§ Mawgridge’s Case, Kelyng, 122. 

® In the Assizes de Jerusalem, the crime of killing a man in the night and in his 
own bed, is called by a corresponding name, “ Murtre est quant home est tué de nuit 
ou en repos dehors ou dedans vile.” Ass. de Jerusalem, c. 85. 
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while in other cases not only relations, but those allied to the 
deceased by homage or dominion, and who had seen the killing, 
were admitted to an appeal. This fact, and the presentment of 
Englescherie, must have kept the offence of murder very distinct 
from that of other felonious homicide.2 The reason of the pro- 
cess of the presentment of Englescherie, however, ceased after a 
time, and it was finally abolished in 1540 by statute 14 Edw. III. 
But the word murdrum, from indicating at first merely one peculiar 
species of punishable homicide, gradually made its way into all in- 
quests and indictments for felonious killing. So that, while at 
first the essential words were nequiter et in felonid et premeditato 
assultu, in course of time the necessary words were, quod mur- 
dravit and ex malitia precogitata. But before the statute of 23 
Hen. VIII. it made no practical difference whether the indict- 
ment recited that the prisoner killed the deceased wickedly and 
feloniously, or that he murdered him of malice prepense, for all 
homicide, or at least all unlawful homicide,’ including that in self- 
defence and by misadventure, was punishable with death, and it 
was all equally clergyable. In homicide se defendendo and per 
infortunium, however, the offender could have a pardon. 
Although from this view of the early law of felonious homi- 
cide it cannot be said, as was supposed by Mr. Justice Wilde,! 
that the modern fule of the presumption of malice from the 
fact of killing had its origin in the arbitrary provisions that 
gave rise to the presentment of Englescherie, yet considering 
that the word murder was originally confined to secret kill- 
ings, that is, to cases where such a presumption would be 
most practically available, and that afterwards the word came 
to apply to all felonious homicide, and was so used until stat- 
ute 23 Hen. VIII., when, as we have seen, it was confined to 
the worst sort of such homicides, it is natural to suppose that 
while the word was working its way into general use, it should 
have aided to establish a rule which certainly is more applicable in 
those cases originally denoted by that word than to any others, that 
is, to secret killings. Moreover, it is everywhere apparent that 


1 Glanv. lib. xiv. c. 2. 2 3 Reeve, Hist. Com. Law, 542. 

3 Fleta says that murder is the secret killing of a man unlawfully done, while 
mere homicide is the killing of a man unlawfully done. ‘“ Homicidium est hominis 
occisio ab homine nequiter facta.” “ Est autem murdrum occulta hominem occisio a 
manibus hominum nequiter perpetrata.” Fleta, lib. 1, ec. 23, 30. 

4 Com. v. York, 9 Mete. 93, 129. 
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the law not only set great value upon human life, and forbade 
the taking of it except upon the severest necessity, but it was 
thought that the blood of a man slain was a defilement, and the 
person or thing causing death was accursed. This is shown not 
only from the fact that homicide se defendendo and per infortunium 
was felony, and so entailed forfeiture in all cases, but also in the 
case of deodands. In Britton it is said that if a man fall from a 
tree, ship, boat, cart, horse, or mill, though there be no felony, 
yet the things which caused the death shall be adjudged deodands.} 
It made no difference who the owner of the thing was; and so if 
a man kill another with my sword, the sword is forfeited as an 
accursed thing. A great variety of instances is given in Black- 
stone,® and the principle on which they are based, however super- 
stitious it may have been, is that the killing of a man is in itself 
defilnmg and wicked. The same may be said of forfeitures 
attached to killing without fault. For although such killing was 
not, as was supposed by Lord Coke,* punished with death, yet 
some penalty was always attached to it, on the ground, says 
Blackstone, that * he who slays his-neighbor without an express 
warrant from the law so to do, shall in no case be absolutely free 
from guilt.”® That is to say, primd facie the act is unlawful, 
though the offending party may change the primd facie character 
of the act by showing express warrant of the’law. In the same 
passage there are given many parallels to this view of the primé 
facie criminal character of all homicide, in the laws of other 
nations. Thus among the Jews,’ in Athens,’ in the laws of the 
Goths,® and in the civil law itself,® all homicide was at least 
primé facie criminal, and had to be expressly pardoned or else 
expiated. Moreover, it is to be considered that in the English 
law forfeitures and deodands went to swell the king’s revenues, 
and the life of the subject was perhaps held more precious for 
that reason.” 


! Britton, lib. i. ¢. 8. 


2 Dr. & St. d. 2, ce. 51. 8 1 Bl. Com. 301. 

4 2 Inst. 148, 315. 5 4 BI. Com. 187. 

6 Numb. xxxv.; Deut. xix. 7 Plato, de Leg. lib. 9. 
8 Stiernh. de Jure Goth, 1. 3, ¢. 4. 9 Cod. 9, 16, 5. 


10“ The rule that wilful killing is presumed to be malicious is sanctioned by the 
moral sentiment of the great value to be set on human life, and is, perhaps, a relic 
of the old law which affixed forfeitures even to accidental homicide, partly, perhaps, 
from the notion that blood defiles the land, partly from love of forfeitures.” Steph. 
Cr. Law, 121. 
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These considerations bring us to the objections that have been 
made to the rule in question on the score of principle. The 
presumption under consideration has been said to be a presump- 
tion of law based on observation of the ordinary course of 
nature and the conduct of men, although deriving perhaps addi- 
tional support from considerations of public policy.2 It is said 
that neither of these grounds is tenable. Now a presumption 
may be defined to be where, in the absence of any fact, or until 
actual certainty of its existence can be obtained, an inference of 
the existence of that fact is drawn by a process of probable 
reasoning.? “A presumption of any fact,” said Lord Tenter- 
den,? “+ is properly an inference of that fact from others that are 
known; it is an act of reasoning.” Presumptions are divided 
into presumptions of law and presumptions of fact. The former 
are, in our law, drawn by the court, or, as is said, by the law 
itself; the latter by the jury, being in truth nothing more than 
conclusions from circumstantial evidence. Presumptions of law 
are either conclusive or disputable, either irrebuttable or re- 
buttable, presumptiones juris et de jure or presumptiones juris. 
Of the latter sort is the one under consideration, and when it 
is applied, its effect is to transfer the burden of proof. If 
nothing else appears in evidence, and there is no stronger pre- 
sumption to oppose it, the law holds it to be true.® ‘In this 
mode,” says Greenleaf, in speaking of rebuttable presumptions 
of law, “the law defines the nature and amount of the evidence, 
which it deems sufficient to establish a primd@ facie case, and 
to-throw the burden of proof on the other party; and if no 
opposing evidence is offered, the jury are bound to find in favor 
of the presumption.”® And he adds that the rules in this class 
of presumptions have been adopted by common consent, from 
motives of public policy, and for the promotion of the general 
good; yet not forbidding all further evidence, but only dispens- 


1 Best, Pres. § 129; 1 Greenl. Ev. § 34. 

2 Best, Pres. § 3; Wills. Circum. Ev. 34. 

3 Rex vy. Burdett, 4 B. & Ald. 161, 162. 

4 “Est animi legislatoris ad verisimile applicatio, onus probandi transferens.” 
Bald. in rubr. C. 19, 4, de prob. 

5 “ Presumptio juris est probabilis conjectura ex certo signo proveniens qua, alio 
non adducto, pro veritate habetur.” Alciat. Tract. de Pres., in prelect. par. 3, 
no. 1. 


6 1 Greenl. Ev. § 33. 
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ing with it till some proof is given on the other side to rebut the 
presumption thus raised. It is plain, therefore, that to justify 
the law in assuming a priori the existence of one fact upon proof 
of another, even primé facie, the observed connection between 
the two must be pretty uniform. This is commonly expressed 
by saying that the two facts are usually found to be companions, 
or to be the result, one of the other.! 

Now the general principle laid down in Greenleaf on Evidence, 
of which this presumption of malice is the illustration, is that, as 
men seldom do unlawful acts with innocent intentions, the law 
presumes every act in itself unlawful to have been criminally 
intended.2 To this Mr. Bishop responds, that the statement 
involves the gratuitous, and, as he thinks, unfounded assump- 
tion that all killing is unlawful. In fact, says he, vastly more 
people are killed lawfully than unlawfully. “ For instance, it is 
so when the regularly educated and licensed medical practitioner 
unintentionally kills his patient, and there are many more deaths 
of this sort than there are murders. It is so where one takes 
life in self-defence, in preventing the commission of a felony; in 
battle ; in the infliction of the death penalty adjudged by law ;” 
and in other cases.2 Now if we were to take direct issue with 
the particular instances here given, it might be said that however 
it may be in fact as to numbers killed by physicians, it is certain 
that the law has cognizance of very few, that is, very few are 
inquired of even in the preliminary processes of the law; and as 
to the instance of those killed in battle, the law cannot, from the 
nature of the case, have knowledge of such deaths. Inter arma 
silent leges. But it is unnecessary to disprove the assertion that 
in the world at large more deaths are caused by the hand of 
man, in the perpetration of which the specific intent with 
which the act is done is not such as is forbidden by law, than 
there are where the intent is criminal. A great number of 
deaths caused by the hand of man, not only in battle, but in 
many other cases, are not inquired of by trial in the regular 

! 1 Greenl. Ev. § 33. “ Prasumptiones sunt veluti anticipationes quedam de eo, 
quod in re est, communi sensu percepts, ex eo, quod plerumque intelligitur, quodque 
plerumque fit, que probationum onus in eum transferunt contra quem faciunt.” 
Cujacius, Parat. in lib. quin. Dig. par. 2, lib. 22, tit. 8. “Ces conséquences sont 
fondées sur ce qui arrive communément et ordinairement.” Pothier, des Oblig. tom 
ii. par. 4, c. 3, sect. 2, § 1. 

2 1 Greenl. Ev. § 34. 3 2 Bish. Cr. Proc. § 619. 
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process of the law, and among those cases where a person is 
tried for the offence, there are some where the fact of the killing 
is not fixed upon him. But we think it will not be denied that 
among those cases regularly tried by law, where the overt act has 
been fixed upon the defendant, it is usually, though not always, 
found that the act was committed with an unlawful intent. In- 
deed, it is incontrovertible as matter of fact, that both in civil and 
criminal trials the plaintiff or prosecutor, as the case may be, pre- 
vails in a majority of instances. Bentham made that fact the basis 
of an ingenious criticism upon the rule that where the plaintiff does 
not prove his case, the defendant is to be acquitted. Actore non 
probante reus absolvitur. A fortiori, would it be true of one 
element of the crime, the intent, when the overt act, which is 
the indispensable basis of the charge, is fixed upon the defend- 
ant. Now the law is a practical science, and bases its rules upon 
the facts of a given class as they are presented in judicial pro- 
ceedings, that is, upon such as it has cognizance of. Regard being 
had, then, to these limitations and conditions, it may be laid down 
as a well-founded rule that, inasmuch as in most cases which 
the law actually inquires of, where the act of killing is fixed 
upon the defendant, it turns out that the act was accompanied 
with a criminal intent, the primd facie presumption is that such 
is always the case. In all such instances enough has been 
proved to authorize the law to call upon the defendant to 
explain. 

These considerations are supplemented by the principle that 
prima facie every act of killing is unlawful. Whether it be called 
a rule of law or a maxim of public policy, it is certain that this 
principle has always been recognized, and that it is, moreover, 
founded upon the soundest jurisprudential basis. We have before 
shown that human life has always been held sacred, not only in the 
common law, but under other systems. There are certain rights 
which the law recognizes in the individual, and it enjoins upon 
all others the duty of abstaining from the violation of them. If 
I am in possession of an article of property, the law puts upon 
all others the duty of leaving me in undisputed possession of it. 
If any one infringes my possession, the primd@ facie inference of 
the law is that he did so unlawfully, and he is put to the neces- 
sity of showing that his real right is paramount to my primé 
facie right. The right of existence is, if possible, a still more 
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primitive and imperative one, and a corresponding duty to leave 
the possessor thereof in the enjoyment of it, is enjoined upon 
the rest of mankind. When one man takes another's life, that 
duty appears to be violated. Primd facie the act is unlawful, 
and the law consequently calls upon the slayer to show the 
contrary. 

Now it is unnecessary to cite authorities to establish the propo- 
sition that in the common law the perpetration of an unlawful 
act carries with it a primd@ facie presumption of a criminal 
intent. The principle is established by a great variety of cases,! 
and laid down by our text writers in the most unequivocal 
terms. ‘The consequence,” says Mr. Stephen, “of making 
malice in general terms a necessary element of crime is, that 
certain acts, as, for example, the destruction of life, or the 
appropriation of what belongs to another, are declared to be 
prima facie wicked actions, though circumstances may exist by 
which their wickedness is either removed or diminished.” ? The 
principle is recognized as a distinctive feature of the common- 
law system by foreign writers. We have already seen that the 
presumption under consideration was put upon a similar basis by 
the civilians. The maxim was expressed in general terms in 
that law by saying that certain things are criminal or unlawful 
in themselves. Res ipsa in se dolum habet.4 This, says M. 
Rossi, is oddly enough expressed, assez bizarrement exprimée, and 
it is easy to criticise the expression, and to say that as the 
criminality is always in the agent and not in the act, it is 
absurd to speak of objective criminality. But the distinction 
is founded in the nature of things, and marks the difference 
between the criminality resulting primd@ facie from the overt act, 
and that which may finally appear from evidence.6 Now in 


1 Rer vy. Diron, 3 M. & S. 11; Rex v. Sheppard, R. & Ry. 169; Rex v. Phip,1 
Mood. Cr. Ca. 263; Com. v. Bakeman, 105 Mass. 53, 57, 61. 

2 Steph. Cr. Law, 83. 

3 “Une question fort débattue en cette matitre est celle qui consiste & savoir si 
Yon doi: présumer l’intention criminelle & raison de nature de l’acte, qui serait inex- 
plicable, s’il n’avoit pas un but illicite. . . . Tel est aussi le droit commun en Angle- 
terre et en Amérique.” Bonnier, Traité des Preuves, tom. ii. no. 858. 

4 D. 36, de verb. oblig. 

5 © Nous voulons parler de Ja distinction de la culpabilité (dolus) en réelle ou per- 
sonelle; d’autres ont dit présumée ou & démontrer; objective ou subjective... . Il 
est facile de critiquer expression . . . de feire observer... que la résolution 
criminelle, n’étant que le résultut de l’intelligence et de la liberté, est toujours dans 
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trials for murder in cases of homicide, the criminal intent, the 
specific state of mind forbidden by law, V’intention ineriminé par 
loi, is termed malice. And this it is that is in the first instance 
presumed to have actuated a man who is shown to have deprived 
another of life. 

It is unnecessary to go into a minute analysis of the word malice. 
Undoubtedly the word meant originally what it does mean ety- 
mologically, that is, spite, or malevolence to an individual ; and 
this was probably its original sense in indictments for murder, 
as has been pointed out by a discriminating writer. But it was 
found that there were many cases of killing in which the motive 
was as bad as in that where the slayer had personal spite towards 
his victim, for example, where a man killed a stranger for money. 
Hence its meaning had to be extended. Now whena new instance 
arose, the jury would say they found such and such facts, but 
were unable to say whether the legal sense of malice covered 
such an instance, that is, whether it was murder or not. Thus the 
task of enlarging the original sense of malice to cover new and 
heinous cases devolved upon the court; and this seems to have 
been the origin of the doctrine of malice implied by law, as it 
is found in the books,? as distinguished from express malice. 
After a long period of such judicial legislation, Sir Michael 
Foster was able to define implied malice to be where “ the fact 
hath been attended with such circumstances as carry in them 
the plain indications of a heart regardless of social duty and 
fatally bent on mischief.”* In a. legal sense, therefore, malice 
has come to be defined to mean ‘*a wrongful act, done inten- 
tionally, without just cause or excuse.”* In the case of murder 
it has been thought to have a more intense sense; “ yet,” says 
Mr. Justice Story, “in strictness of law, the term malice, by 
itself, perhaps, has no more than its usual sense in law even in 
such cases.””® It is necessary, therefore, to bear in mind that 
le moi de l'agent, et jamais dans l’acte matériel ; qu’ainsi il est absurde de parler du 
dol réel ou objectif. Mais la distinction n’est pas moins conforme & la nature des 
choses. C'est la distinction entre la culpabilité résultant primd facie de V'acte matériel, 
et celle qui doit étre ultérieurement prouvée par d’autres circonstances, par d’autres 
faits.” Rossi, Traité de Code Penal, liv. ii. c. 24. 

1 Steph. Cr. Law, 82. 

2 3 Co. Inst. 47; Rex vy. Hazel, 1 Leach, Cr. Ca. 406, 425, per Lord Mansfield. 

3 Foster, Cr. Law, 255, 257. 

4 Bromage v. Prosser, 4 B. & Cr. 255. 

5 U.S. vy. Taylor, 2 Sumner, 586. “ The corrupt disregard of the person and life 
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the presumption of malice from the fact of killing, and the 
doctrine of implied malice at common law, have no essential 
connection with each other. The latter is an ultimate conclu- 
sion drawn by the court upon all the circumstances, and evidence 
of the case, as to the character of the act, and had its origin in 
the inadequacy of the word malice in its primitive sense to cover 
all the cases which from time to time the court thought heinous 
enough to be punished as murder! The former is an inconclu- 
sive presumption, resulting not from the entire evidence in the 
case, but from the attitude which the law is bound to maintain 
prima@ facie towards-a man who has caused the death of another, 
and has not explained the act. 

Again, it is said that the rule under consideration is irreconcil- 
able with other principles of evidénce in the criminal law, that 
are universally acknowledged as fundamental. Thus it is a well- 
known rule that the prisoner is always presumed to be inno- 
cent until he is proved to be guilty. Then, as guilt consists of 
the overt act and the criminal intent, to presume the existence 
of either of these elements, even primd facie, is an infringement 
of the general presumption in favor of innocence. But the pre- 
sumption of innocence is a general presumption applicable to the 
question of the corpus delicti, as well as to the intent. That is, 
before any thing is known, before the commission of the corpus 
delicti, or its commission by the defendant, is established, this 
geneyal presumption stands. The well-known instance of the 
violation of this principle by positive law is that of the statute 
21 Jac. I. c. 27, which enacted that if any woman be delivered 
of a child, which if born alive should by law be a bastard, and 
endeavored to conceal its death, she should be deemed guilty of 


of another is precisely the dole, or malice, the depraved and wicked purpose which 
the law requires and is content with.” 2 Hume, Cr. Law of Scot. 254-256. 

1 As the definition of malice became gradually fixed, the distinction between 
malice implied and malice express became more vague, and the two were often con- 
founded in the books. Wedbster’s Case, No. Am. Rev. vol. Ixxii. p. 178; per Selden, J., 
in Darry v. People, 2 Park. Cr. Ca. 606, 6838. Of course, strictly, all malice is implied, 
that is, the intent can only be gathered from circumstances. Steph. Cr. Law, 268. 
“ Dolus, in mente residens, non nisi ex ipsius facti qualitatibus colligi, atque ita ex 
presumptione doceri possit.” Voet, ad Pandect, lib. xxii. art. 8,no. 18. The division 
of dolus into dolus verus and dolus prasumptus was equally vague. “ Est dolus verus 
qui manifestis indiciis probatur; presumptus vero qui indiciis non multum claris et 
manifestis detegitur . . . nulla sit lex, que differentiam hance constituit.” Menoch. 
de Pries. lib. v. pras. 3, no. 6. 
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murder, unless she could prove by at least one witness that the 
child was born dead.!_ This has been justly called an atrocious 
law, and even Mr. Justice Blackstone acknowledges that it 
* savored pretty strongly of severity.” But it will be seen that 
it is one thing to call upon a person who is proved to hava 
killed another, to show that it was not done unlawfully, and 
quite a different thing to assume that a person did the killing, 
and also that he did it in a manner to make the act murder. 
Guilt and crime are never to be presumed ; but it is not law that 
the defendant may maintain, as it were, a sullen and defiant atti- 
tude when the law has proved the commission of an act by him, 
that requires explanation to show that it was not lawless. ‘ No 
man,” says Lord Tenterden, “is to be required to explain or 
contradict, until enough has been proved to warrant a reasonable 
and just conclusion against him, in the absence of explanation or 
contradiction ;”” but he adds, “ when such proof has been given 
. . . and the accused offers no explanation or contradiction, can 
human reason do otherwise than adopt the conclusion to which 
the proof tends?”’? Indeed, it is a universal rule, that when the 
commission of an act primdé facie unlawful is fixed upon the 
defendant, the presumption that the act was done with a crimi- 
nal intent displaces for the time the general presumption of 
innocence. Special presumptions take precedence of general 
ones.® 

But not only is it a general rule of law that innocence is to 
be presumed, and consequently the burden of proving guilt is 
upon the prosecution, but such guilt must be proved beyond a 
reasonable doubt. Now, without going into the question of 
what is meant by this phrase, which is said to have made its 
appearance in the books in its existing form within the present 
century, it is sufficient to say that in general a reasonable 


14 Bl. Com. 198. A similar enactment existed in France by edict of Hen. IJ. 
in 1556. Bonnier, Traité des Preuves, tom. ii. no. 855. 

2 Rex v. Burdett, 4 B. & Ald. 96. 

8 Huberus, Prel. Jur. Civ. lib. xxii. tit. 8, no. 17; Menoch. de Pres. lib. 1, ques. 
29, no. 7; Peake, Ev. 119; Best, Pres. § 45. 

4 Mr. Justice Parker in No. Am. Rey. vol. Ixxii. p. 178. The learned writer of 
course referred only to the particular form in which the rule is now stated. The 
principle, from which the rule is a necessary corollary, is very old. Lord Hale’s 
maxim is, “ Tutius semper est errare in acquietando, quam in puniendo; ex parte 
misericordiw, quam ex parte justitiw.” In Fortescue, the maxim laid down by the 
Chancellor is much more forcible: “ Mallem revera viginti facinorosos mortem pietate 
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doubt is a doubt which a reasonable man would entertain 
under the circumstances. And it is said that the presump- 
tion under consideration might, when drawn in a particular 
case, oblige a verdict of guilty, although, as matter of fact, 
the triers might not be satisfied beyond a reasonable doubt 
of the presence of the necessary criminal intent.! But we 
have already adverted to the fact that this consideration has 
reference to the amount of evidence necessary to be adduced on 
the part of the accused to destroy the effect of the presumption. 
This, as we have noticed, has been stated in several different 
ways, while in most cases where the general presumption has 
been laid down no reference was made to the amount of evi- 
dence necessary to rebut it. Mr. Chief Justice Shaw said that 
there must be a preponderance of evidence in rebuttal of the pre- 
sumption, otherwise the presumption would stand; and this rule 
has since been adopted in several cases, among others in those of 
The People v. Schryver,? and in the judge’s charge in Stokes vy. The 
People® In other cases it was said that the prisoner must satisfy 
the jury of the absence of malice beyond a reasonable doubt.t 
On the contrary, in the important case of Coffee v. The State, 
although the presumption was admitted, it was held, that if never- 
theless the defendant had raised a doubt on the whole evidence, 
he was entitled to an acquittal. The second conclusion, also, to 
which Mr. Justice Wilde came, in his dissenting opinion in Com. 
v. York, was that even if such a presumption existed, if the evi- 
dence lead to a reasonable doubt whether the presumption were 
well founded, that doubt would avail in favor of the prisoner. 
The same suggestion was made in the very able argument of the 
prisoner’s counsel in the same case, to the effect that even though 
evadere, quam justum unum injustecondemnari.” Fortes. de Laud. Leg. Aug. ec. 27. 
The maxim is found in the civil law in both forms, and stated even more favorably 
for the accused than in its present form in our law. “Satius enim est et melius 
nocentem et facinorosum relinquere, quam innocentem punire et damnare.” Farin. 
ract. de Test., in lect Nicol. de Lescut,c. 6. ‘‘ Ad condemnandum vero probationes 

luce meridiana clariores et documenta omni exceptione majora esse debent . . . sed 
in minimo dubio prestat nocentem dimittere, quam innocentem condemnare.” Leeu- 
wen, par. ii. lib. 2, c. 7, § 15; Voet, ad Pandect. lib. xxii. tit. 3, no. 18. 

1 Per Wilde, J., in Com. v. York, 9 Metc. 93; Maher v. The People, 10 Mich. 212; 
1 Bennett & Heard, L. Cr. Ca. 355, n.; 2 id. 504, n. 

2 42N. Y.1. 3 61 or 52 N. Y.—. 

* Patterson v. The People, 46 Barb. 625, overruled as to that point by The People 


v. Schryver, supra. 


5 3 Yerg. 283. 
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the presumption were allowed to prevail, and the burden were 
thereby thrown upon the prisoner, it was only a prisoner’s bur- 
den, the only one ever put upon him by the law, that of satis- 
fying the jury that there is reasonable doubt of his guilt. 

Undoubtedly this is the true rule, sanctioned alike by the 
rules of evidence and the acknowledged tenderness and human- 
ity of the criminal law towards persons on trial for crime. The 
presumption in question, when once established, stands for evi- 
dence of the fact until it is overthrown. It is therefore subject 
to the general rule governing evidence against the prisoner, that 
is, to the rule as to reasonable doubts. If evidence sufficient 
to raise a reasonable doubt as to the existence of malice in a 
given case be produced by the prisoner, or appear in any other way, 
the prisoner may profit by that doubt. If no evidence appear 
tending to change the primd facie unlawful character of the act 
the presumption stands.” 

Again, it is said that the presumption in question being a pre- 
sumptio juris, is an encroachment upon the province of the jury. 
is so considered by Bentham, and it is given by him as one of the 
most flagrant instances of ‘ judge-made inferences” among what 
he called the ** chaos of jurisprudential law.” ® The domain of 
the jury has undoubtedly been much extended since this rule was 
established. The difficult question of deciding what are matters 
of law and what of fact, seems in process of solution in some 
quarters, by the expedient of declaring every thing to be matter 


1 See the exact parallel to this question in the civil law, and the practical ap- 
plication of the doctrine of reasonable doubt in the solution by Bartolus, supra. 

2 The case of Com. v. Hawkins, in which Com. vy. York was explained and quali- 
fied, virtually amounts to this. 

8 “ To any man, has it been your misfortune to have been the cause of death? 
To save to the jury the trouble of inquiring under what circumstances, and the 
danger of being deceived by evidence, the judge, if such be his pleasure, will find 
you guilty of murder, and so order matters that you shall be hanged for it... . 
Would the jury, had the inference been left to them, have found in your bosom 
any such thing as malice? This is of the number of those things which they 
are not to be trusted with. ... Of malice, according to the indictment, the sup- 
posed existence was necessary. But in proof of this essential matter of fact, ac- 
cording to the doctrine of some reverend and learned person who wanted to destroy 
aman, of whom, in the eyes of the jury, it would, it was feared, not appear fit that 
he should be destroyed, it was not necessary that any probability should be pre- 
sented by evidence. Presuming is shorter than proving, — power more pleasant 
that impotence ; and so, because it had not been proved to the jury, it was presumed 
by the judge.” Benth. Rat. Jud. Ev. (Introd. View), c. 12; id. ¢. 22, n. 
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of fact, and so directly cognizable by the jury without the inter- 
vention of the court. Yet even now the rule in question can 
scarcely be deemed an infringement upon the province of the 
jury,! since it is only a primd facie presumption, and so little 
more in fact than a rule of evidence. And even in those 
cases where the modern rule is recognized, that in criminal 
cases the jury are judges of both law and fact, it is admitted 
that in all matters relating to the evidence and the conduct of 
the trial, the law is to be laid down by the court.? 

From this review of the law, it appears that the presumption 
of malice from the fact of killing, and, a fortiori, from the fact 
of intentional killing, has been firmly established in the common 
law from the earliest period ; that it has been constantly affirmed 
in adjudications of the courts, and recognized in legal treatises, 
and has only been questioned in two or three modern instances. 
It had its origin in the common law, in the jealousy with 
which the life of the citizen was guarded, and perhaps also in the 
primitive sense attached to the word murder, and the forms of 
procedure associated with it. In view of the somewhat technical 
construction and effect given to the statute 23 Hen. VIII., by 
which it was held that under an indictment for murder a verdict 
of manslaughter could be found, the overt act being held the 
substance, and the intent the manner or form merely, it was not 
illogical for the courts to continue to recognize the presumption 
of malice drawn from the act of killing, as it existed before that 
statute virtually divided felonious homicide into two grades. It 
appears, also, that the principle is not peculiar to the common 
law, but is found also fully established in the law of Scotland 
and in the system of the civil law. Further, it is a legitimate 
rebuttable presumption of law, founded upon what courts have 
usually found to be the truth in cases where the overt act is 
fixed upon the defendant, and strengthened and sanctioned by 
the maxim of law that certain acts (as in this instance the act 
of taking life) are primé facie unlawful, and import a criminal 
intention in the author. In cases of murder, malice is the spe- 
cific criminal intent, and hence malice is presumed to have attended 


1 But see The State v. Bartlett, 48 N. H. 224, 230; State vy. Pike, 49 N. H. 399, 481; 
Lisbon v. Lyman, 49 N. H. 458, 476. 

2 Com. v. Knapp, 10 Pick. 477, 495; Com. v. Porter, 10 Metc. 263; Com. v. Anthes, 
6 Gray, 185; Rex vy. Atwood, 2 Leach, 522, per Buller, J. 
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the act. Moreover, this presumption is not inconsistent with the 
presumption of innocence, because the latter is a general pre- 
sumption, and applicable to the corpus delicti, as well as to the 
intent, and it cannot apply to prevent the application of a spe- 
cial presumption drawn in the course of trial, upon proof of the 
corpus delicti and a prima facie case against the prisoner. Then, 
although the burden of proof is shifted upon the defendant 
when the presumption arises, this fact does not conflict with the 
recognized rule as to reasonable doubts, because for the purposes 
of the trial the presumption stands upon the same footing as all 
the other evidence against the prisoner, and ceases to avail against 
him if in the course of the trial sufficient evidence appears to 
create a reasonable doubt as to its legitimacy in the particular 
instance. But if no evidence tending to that end appear, the 
presumption stands. The rule, however, that upon proof of the 
overt act the absence of criminal intent is to be established 
beyond a reasonable doubt, or even by a preponderance of 
evidence, is in violation of the doctrine as to reasonable doubts. 
Finally, the presumption in question is not in derogation of the 
powers of the jury, since it is everywhere admitted, even under 
the modern theory as to the function of the jury in criminal 
cases, that the law as to the evidence and the conduct of the trial 
must be laid down by the court. 

From these conclusions it follows that if this rule of law is not 
thought to be conducive to the furtherance of justice, or to be 
sanctioned by public policy, resort must be had to legislation. 
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American Authorities, English Estimate of. “The American authori- 
ties are not binding on us indeed, but entitled to respect as the opinions 
of professors of English law, and entitled to respect according to the 
position of those professors and the reasons they give for their opinions.” 
— Bramwell, B., in Osborn v. Gillett, L. R. 8 Exch. 92. 

Bacon’s Abridgment. “A sufficient authority.” — Blackburn, J., in The 
Queen v. Ritson, L. R. 1 C. C. 204. 

See Comyns’s Dicest. 

Bentham’s Rationale of Judicial Evidence. “The general principles of 
evidence are ably discussed, and often happily illustrated. That book 
should, however, be read with caution, as it embodies several essentially 
mistaken views relative to the nature of judicial evidence, and which may 
be traced to overlooking the characteristic features whereby it is distin- 
guished from other kinds of evidence.” — Preface to Best on Evi- 
dence. 

Best on Evidence. “A very able and instructive treatise on the princi- 
ples of evidence.” — Mr. Justice Willes in Cooper v. Slade, 6 House 
of Lords Cases, 772. 

Blackstone's (Sir William) Reports. “We must not always rely on the 
words of reports, though under great names: Mr. Justice Blackstone’s 
reports are not very accurate.” — Lord Mansfield in Hassells v. Simpson, 
1 Dougl. 93, 4th ed. 

Bonnier (E.). Traité Théorique et Pratique des Preuves en droit 
civil et en droit criminel. 8vo. Paris, 1843. “An able work.” — Pref- 
ace to Best on Evidence. Although the third edition of this excellent 
book was published as recently as 1862, still it is now scarce. A faithful 
translation would be of the greatest possible value to the profession. 

Callis’s Reading upon the Statute of Sewers. “One of the best per- 
formances on that subject, and which has always been admitted as good 
authority.” — Buller, J., in Dore v. Gray, 2 T. R. 365, 

“The course of legal education, at the Inns of Court, consisted princi- 
pally of readings and mootings, which have been described by Dugdale, 
Stow, and other writers. In times when the works of the learned, 
existing only in manuscript, and guarded in libraries with jealous care, 
were not easily accessible to the student, the necessity of oral instruction 
by such exercises is obvious. The readings, delivered in the hall with 
great solemnity by men experienced in the profession, were expositions 
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of some important statute or section of a statute. Many of them have 
been published, and some of these contain most profound juridical argu- 
ments, such for instance as Lord Bacon’s Reading on the Statute of 
Uses, and that of Mr. Serjeant Callis on the Statute of Sewers. These 
readings being attended with costly entertainments, their original object 
was forgotten in the splendor of the tables, and it became the duty of 
the reader rather to feast the nobility and gentry than to give instruction 
in the principles of the law. From this cause they were eventually sus- 
pended.” — Spilsbury’s Lincoln’s Inn, p. 18. 

Carthew’s Reports. In The King v. Heaven, 2 T. R. 776, Lord Kenyon, 
C. J., observed that Carthew “in general is a good reporter.” And Chief 
Justice Willes, a first-class authority in matters of this kind, in distinguish- 

, ing the reports of a case “more largely and particularly reported” in 5 

Modern than in Carthew, said : “ I own that Carthew is in general a very 

good and a very faithful reporter; but I fancy he was mistaken here, 

because I cannot think that the court would give so absurd a reason for 
their judgment, especially since there is not a word said of it in 5 Modern, 
where the case and the arguments upon it are very particularly reported.” 

— Tapner v. Merlott, Willes, 181. The citation of cases from Carthew 

in such books as Mr. Serjeant Williams’s Notes to Saunders’s Reports, 

¥ and Mr. Serjeant Stephens’s Treatise on Pleading, certainly argues well 
for the reputation of the reporter, who, according to a recent writer, 

“arrived at an eminence which, but for his early decease, would have 

secured for him a seat on the judicial bench.” — Woolrych, Lives of the 

Serjeants, vol. ii. p. 460. At p. 462 he continues: “But during 

the trial of the Bishop of London against Fytche, in the House of 

Lords, Lord Thurlow observed, that Carthew and Comberbach were 

equally bad authority. However, with regard to this hostile opinion of 

Lord Thurlow, there is a curious tradition in the Carthew family, that 

the Serjeant’s grandson headed an adverse party against the Chancellor 

at school upon one occasion (for they were school-fellows), and that 
Thurlow was a great bully, and remembered the circumstances after- 
wards with an ungenerous feeling.” 

Casaregis (Josephus Laurentius Maria de). Discursus Legales de Com- 
mercio ; et Elucubrationes ac Resolutiones in aliquot, et ad integra 
Statuta de Decretis, ac de Successionibus ab Intestato Reipublice Gen- 
uensis. Editio secunda. 4 vols in 1, fol. Venetiis, 1740. 

“The highest authority.” — Shee, J., in Kemp v. Halliday, 6 Best & 
Smith, 736. Casaregis was for more than twenty years a judge in 
Florence. He taught as a professor of law, and his writings enjoy the 
highest reputation in Europe as standard authorities in mercantile 
affairs. Valin affirms that he is beyond contradiction the best of all 
maritime authors. 
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Clayton's Reports. This is a very thin 12mo, containing in the body of 
the book 158 pages, published in 1651. “If this book,” writes Mr. : 
Allibone, “ will do all that Mr. Clayton promises for it, we should sup- 
pose that our friends the lawyers would insist on its immediate republi- 
cation.” In “The Epistle to the Fair Pleader,” the reporter says: 
“You may see here how to avoid a dangerous jury to your client, what 
evidence best to use for him, how to keep the judge so he overrule you 
not; so that, if it be not your own fault, — as too often it is for fear or 
favor, —the client may have his cause so handled as, if he be plaintiff, 
he may have his right, and if defendant, moderately punished, or recom- 
pensed for his vexation ; and such pleaders the people need.” 

Coke's Reports. See PLowpen’s ComMENTARIES. 

Coke's Third Institute. Hale's History of the Pleas of the Crown. 
“In the course of the seventeenth century two remarkable works on the 
criminal law were written, which not only gave an authentic view of it 
as it stood in the earlier and later parts of the century, but are still 
regarded as books of the highest authority. Coke’s Third Institute is 
like the rest of its author’s works, altogether unsystematic. It is little 
more than a digest, showing incidentally the progress made by the law 
since it was first reduced to shape. 

“ Hale’s History of the Pleas of the Crown differs widely from 
Coke’s Third Institute in point of style and composition, and handles 
systematically several subjects which Coke touches upon in a fragmen- 
tary and occasional manner. Some, but few, additions were made to the 
body of the criminal law between the dates of the two works; but in 
the main the law continued, as it was, a system strangely antiquated, 
unsystematic, and meagre, but of reasonable dimensions, and apparently 
sufficient for practical purposes.” — Stephen’s General View of the Crim- 
inal Law of England, pp. 65, 66. 

Comyns’s Digest. Coke's Institutes. Bacon’s Abridgment. Tidd’s Prac- 
tice. “Text books of the highest reputation.” — Kelly, C. B., in The 
Queen v, Ritson, L. R. 1 C. C. 203. a. 

Comyns’s Digest. “This dictum, wherever it comes from, derives some | 
confirmation from its reception into the Digest of Lord Chief Baron 
Comyns.” — Sir William Scott, in The Gratitudine, 3 Chr. Rob. 269. 

Cooke's Reports. “Sir George Cooke’s Reports (long out of print and 
scarce) have always been held in good repute, and frequently cited. 

“In 3 Wilson, 184, Serjeant Jephson, citing the case of Palmer v. 
Sir J. Edwards, says, ‘See the case at length, for it seems well reported 
by that very able chief prothonotary of the C. B. 

“We were induced to select Cooke’s Reports as the next volume in 
our series of reprints, by having become possessed of a copy formerly 
belonging to Mr. Justice Nares, and containing numerous MS. notes. 
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These notes appear to have been partly his own, and partly copied from 
notes made by Chief Justice Eyre. The authenticity of these notes is 
confirmed by an observation of Nares, J.,in the case of Crossley v. 
Shaw, 2 W. Bl. 1088.” — Publishers’ advertisement to the 3d ed. 

Cripps’s Law of the Church. Cockburn, C. J.: “I have had occasion 
lately to consult that book, and was much struck with the ability and 
research displayed in it.” — Griffin v. Dighton, 5 Best & Smith, 100. 

Dane’s Abridgment. “Mr. Dane may be considered as a lawyer of the 
old school, who had devoted many years of his life to the study and 
exposition of the laws of Massachusetts.” — Shaw, C. J., in Common- 
wealth v. Alger, 7 Cush. 73. 

Dyer's Reports. See PLowprn’s ComMENTARIES. 

East's Pleas of the Crown. “A work of good authority.” — Shaw, C. J., 
in Commonwealth v. Webster, 5 Cush. 306. 

Eldon (Lord), and his Reporters. “His later reporters were very able 
men, and if they had felt themselves at liberty to methodize and con- 
dense, — accurately preserving the substance and the spirit of the origi- 
nal, — they would have done much more justice to him, and conferred a 
much greater benefit on the public; but I have been told that he highly 
disapproved of any proposal for reporting him on this plan, and that he 
was best pleased when he saw himself in the transcript of a short-hand 
writer. None of his biographers have ventured on giving an entire 
judgment as delivered by him.” — Lord Campbell, Lives of the Chan- 
cellors, vol. x. p. 241, 5th ed. 

Election Cases, Reports of. See on 

Ellenborough (Lord). “Great is the weight of the considered and accu- 
rately reported opinions of Lord Ellenborough after argument.” — Bram- 
well, B., in Osborn v. Gillett, L. R. 8 Exch. 96. 

Elliott on Registration. Second edition. When the decisions of commit- 
tees of the House of Commons on elections, collected in this book, were 
cited in the course of the argument in Whithorn v. Thomas, 7 Man. & 
Grang. 4, Tindal, C. J., said that, so far as the reasoning in these cases 
went, it might be proper to cite them, but not as authorities. 

Fitzherbert. The New Natura Brevium, by Sir Anthony Fitzherbert. 
This work, on the nature of writs, is “of the greatest authority.” — 
Kettle v. Bromsall, Willes, 120. It was first printed in French, in 1534, 
8vo, and has been frequently reprinted. The last edition was in 1794, 
two vols. 8vo, in English. The author was a judge of the Court of 
Common Pleas in the reign of Henry VIII. 

Foster’s Crown Law. “An authority of the highest character.” — Shaw, 
C. J., in Commonwealth v. Roby, 12 Pick. 509. “Sir Michael Foster 
was an eminent judge of the highest court of criminal jurisdiction, many 
years before our Rrevolution, when the people of Massachusetts were 
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under English jurisdiction. He was also a most acute, discriminating, 
and exact writer, whose chapter on the law of homicide has been a work 
of standard authority on that subject, for a century.” — Shaw, C. J., in 
Commonwealth v. York, 9 Met. 111. “An eminent judge and a learned 
writer on criminal law.” — Wilde, J., 9 Met. 132. Lord Chief Justice 
DeGrey speaks of him as one “ who may be truly called the magna charta 
of liberty of persons, as well as fortunes.”—3 Wils. 203, quoted 9 
Met. 111. 

Gale on Easements. Third edition, edited by W. H. Willes, Esq. 1862. 
“A valuable edition.” — Williams, J., in Bamford v. Turnley, 3 Best & 
Smith, 75. 

Gilbert on Evidence. This work is commended in very high terms by 
Blackstone, who says it is impossible to abstract or abridge so excellent 
a treatise, without losing some beauty, and destroying the chain of the 
whole. — Comm. vol. iii. ch. 23. “To Lord Chief Baron Gilbert prin- 
cipally we are indebted for reducing our law of evidence into a system.” 
— Best Ev. § 87, 5th ed. 

Glanville. Ranulph de Granville is the reputed author of this treatise. 
The publication of the Fines by the Record Commission in 1835 has 
cast some additional doubt as to this authorship. See Preface to Book 
of Fines, p. 16. — Rawle on Covenants, p. 13 note, 4th ed. 

Greaves (Charles Sprengel, Esq., Q. C.). “The editor of Russell on 
Crimes is known as a gentleman of great learning, ability, and re- 
search.” — Pollock, C. B., in Regina v. Curgerwen, L. R. 1 C. C. 3. 
“ I have the highest respect for the learning of that excellent writer.” — 
Talfourd, J.,in Regina v. Bird, 2 Denison C. C. 149. 

Hale De Jure Maris. “ The acknowledged authority upon this subject.” — 
Shaw, C. J., in Commonwealth v. Alger, 7 Cush. 90. 

Hale's Pleas of the Crown. See Coxe’s Tuirp Institute. 

Hardres’s Reports. “The knight was of some note in this day as a lawyer, 
a reporter, and a man of rank.”— Woolrych, Lives of Eminent Ser- 
jeants, vol. i. p. 400. In Wallace’s Reporters, p. 201, it is said, with 
great truth, that “this volume contains some of the most learnedly ar- 
gued of the old reports.” 

Hawkins (Mr. Serjeant). “A very learned, painstaking man.” — Best 
Ey. § 134. 

Holroyd (Mr. Justice). “One of the most accurate lawyers and pro- 
found thinkers that ever sat on the bench.” — Lord Denman, C. J., in 
Doe v. Suckermore, 5 Ad. & El. 747. “Than whom a more sound and 
safe authority cannot be quoted.” — Williams, J., ib., at pp. 725, 727. 

Jacob’s Law Dictionary. “The authority of this book must not be too 
implicitly relied on.” — Lord Chief Justice Reeve. Jnstructions for the 
Study of the Law, in Collectanea Juridica, vol. i. p. 79. 
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Joy on Peremptory Challenge of Jurors. “A very learned book.” — 
Parke, B., in Gray v. The Queen, 11 Clark & Finnelly, 473. 

Littleton on Tenures. “A work of higher authority than any other in 
the law of England.” — Lord Campbell, Lives of the Chancellors, vol. 
i. p. 342, 5th ed. 

Meeson and Welsby’s Reports. In the course of the argument in Cope 
v. Barber, L. R. 7 C. P. 404, note, Mr. Justice Willes desired to correct 
an error in the report of Worth v. Terrington, 13 M. & W. 781, 795, in 
which a certain observation was attributed to Baron Parke. He said 
that he had in his possession a letter from Lord Wensleydale, in which 
that learned judge declared that he had never made the observation im- 
puted to him. Later in the day, Lord Wensleydale’s copy of thirteenth 
Meeson and Welsby was handed up to the bench; in the margin of the 
report of the case above referred to were these words, in his Lordship’s 
own handwriting, — “I never said so.” 

Molloy. Of this author, Sir William Scott thus writes: “Of Molloy I 
say nothing, knowing well that the authority to which he refers does not 
sustain him, and that his own authority amounts to little.” — The Grati- 
tudine, 3 Chr. Rob. 269. 

Modern Reports, Vol. V. “This must be the mistake of the reporter, 
for Lord Holt could not say so absurd a thing.”— Lord C. J. Willes in 
Morse v. James, Willes, 127. 

Moody and Robinson’s Reports. These volumes are worthy of the atten- 
tion of the profession, “on account of the brevity and accuracy with 
which the decisions are given, and the useful notes subjoined to those 
cases which are of superior interest and importance.” — Warren’s Law 
Studies, 931, 2d ed. 

Moor (Sir Francis) Reports. “Moor’s Reports are a posthumous work, 
incorrect notes taken for his own use, not intended to be published.” — 
Lord Macclesfield, State Tryals, vol. vi. p. 230. 

Moor (Sir Francis) Reports. “A Collection of Law Cases,” printed in 
1663, from the original in French, then in the hands of Sir Geoffry 
Palmer, Attorney-General to Charles the Second, “ which is the same, 
as I take it,” says Wood, “ written fairly with the author’s own hand, in 
folio, that was lately in the library of Arth. E. of Anglesey.”— Athen 
Oxonienses, ed. Bliss, vol. ii. p. 305, quoted in Woolrych’s Lives of 
Eminent Serjeants, vol. i. p. 230. 

Oughton (Thomas). Ordo Judiciorum. 2 vols. 4to. London, 1728, 1738. 
“ Oughton’s work was published in 1728, and, I apprehend, is considered 
to have faithfully represented the practice then prevailing.” — Coleridge, 
J., in Doe v. Suckermore, 5 Ad. & El. 708. 

Parke (Baron). “One of the most distinguished judges who ever sat in 
Westminster Hall.” — Kelly, C.B.,in the Exchequer Chamber, in Brins- 
mead v. Harrison, L. R. 7 C. P. 553. 
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Place (Mr.). “Lord Kenyon observed that the authority of Mr. Place 
was equal to that of Lord Raymond; that he was reputed to be the 
author of Watson’s Clergyman’s Law, and was considered as a lawyer of 
great eminence.” — Brown v. Compton, 8 T. R. 430, note. “ Mr. Place’s 
notes are in general very accurate.” — Grose, J., at p. 432. 

See Watson’s CLerGyman’s Law. 

Plowden’s Commentaries. Dyer’s Reports. Coke’s Reports. “Contain 
masterly judicial reasoning, and satisfactorily settle the most important 
questions which have ever arisen in the history of the common law of 
England.” — Lives of the Chancellors, vol. ii. p. 344, 5th ed. 

Rastell’s Entries. “There are as many faults as lines.” — By the Court 
in George v. Lawley, Skinner, 392. 

Raymond (Lord). See Piace, Mr. 

Ryley’s Pleadings. This work is recommended to the professors of the 
law by Lord Chancellor Nottingham. — Clarke’s Bibliotheca Legum. 
Salkeld’s Reports. “As a reporter, Serjeant Salkeld was, in that day, 
unrivalled. Few-have equalled him at any time in the skill required for 
that purpose. His Reports possess great merit, as being for the most 
part the judgments of Lord Chief Justice Holt.”—Woolrych, Lives of 
Eminent Serjeants, vol. ii. pp. 488, 495. In the Preface to Cases 
Temp. Holt, it is said: “The method observed in Salkeld’s Reports 
has had the general approbation, therefore is imitated in this collec- 

tion.” 

Salkeld’s Reports, Vol. III. In The King v. Higgins, 2 East, 8, note, Lord 
Kenyon observed “that the authority of the third part of Salkeld was 
not to be relied on, unless corroborated by other books ; and it has been 
often denied by Mr. Justice Foster.” 

Saunders’s Reports. In Bissex v. Bissex, 3 Burr. 1729, the court re- 
jected a case as reported in Siderfin, and adopted the same case as 
reported in Saunders, observing that Saunders was much the most 
accurate reporter of his time. —1 Saund. 170, 6th ed.; 1 Wms. Notes 
to Saund. 171. 

Schoales and Lefroy’s Reports. “Learned reporters.” — Selwyn’s Nisi 
Prius, 1185, note, 11th ed. 

Selwyn’s Nisi Prius. The note on the action of replevin in the edition 
edited by Henry Wheaton was written by Hon. Theron Metcalf. — See 
The American Law Review, vol. vii. p. 364. 

Sheppard's Touchstone. “ Doddridge, now confessedly its author.” — Pref- 
ace to Preston’sed. Lord Truro in Egerton v. Lord Brownlow, 18 Jur. 
100. “A most excellent book.”—Chief Justice Willes in Roe v. Tran- 
mer, 2 Wils. 78. And in Doe v. Salkeld, Willes, 676, the same distin- 
guished judge, in citing the book, says, “ Mr. Sheppard, or whoever was 
the author of that book,” &c. 
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Skinner’s Reports. “Are still highly esteemed.” — Woolrych, Lives of 
Eminent Serjeants, vol. ii. p. 523 (1869). 

Smith on Master and Servant. “ An excellent work.” — Bramwell, B., in 
Osborn v. Gillett, L. R. 8 Exch. 99. 

“Staunford’s Book on Prerogative (as well as his Treatise on Pleas of 
the Crown, which is sometimes cited in the text of Lord Coke’s Reports) 
is a work of considerable authority. I cite it as evidence of what, in 
his time, was the opinion of the profession on this subject.” — Pigot, 
C. B., in The Queen v. Toole, Irish Rep. 2 C. L. 40. 

Stephanus (Robertus). Thesaurus. “Is a book of the best authority.” — 
Lord Hardwicke in Rex v. Francis, Cunningham, 286, 3d ed. 

Tidd’s Practice. See Comyns’s Digest. 

Terms de la Ley. The first edition was printed in 1563. In 1616, Lord 
Bacon wrote, “ For the books of the Terms of the Law, there is a poor 
one; but I wish a diligent one, wherein should be comprised not only 
the exposition of the terms of law, but of the words of all ancient records 
and precedents.” — Proposition touching Amendment of Laws. Life 
and Letters, vol. vi. p. 70, ed. Spedding. 

Townesend (George). Tables to most of the printed Presidents of Plead- 
ings, Writs, and Retorn of Writs, at the Common Law. Fol. London, 
1667. “A book of very good authority.” — Willes, L. C. J., in Kettle v. 
Bromsall, Willes, 120. 

Twisden (Mr. Justice). “A very great lawyer.” — Mr. Serjeant Williams 
in note to Benson v. Welby, 2 Saund. 155 a, 6th ed.; 2 Wms. Notes to 
Saund. 454. 

Watson's Clergyman’s Law, or Complete Incumbent. “The Complete 
Incumbent was not written by Watson, but by Mr. Place, of York.” — 
Denison, J., in 1 Burr. 307. “Mr. Place, of Gray’s Inn, was the true 
author.” — Wolferstan v. The Bishop of Lincoln, 2 Wils. 195. The 
work is recommended by Blackstone, 1 Comm. ch. 11. 
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ABANDONMENT. — See Insurance, 3. 
Acrion. —See Costs, 1; Exrecurors anp ADMINISTRATORS, 1; FRavups, 
Statute oF, 2; INNKEEPER. 


ApminisTRATION. —See Execurors anp ADMINISTRATORS ; MARSHALLING 
ASSETS. 


ADMIRALTY. 

The Court of Admiralty is the tribunal to determine whether a vessel owned 
by a sovereign prince, but apparently not a vessel of war nor a vessel employed 
for purposes of state, is entitled to the immunity from arrest enjoyed by ships of 
war and ships used for government purposes. Writ of prohibition refused. — 
In the Matter of The Charkieh, L. R. 8 Q. B. 197. 

Apmiratty Court. — See Borromry Bonn. 
— See Divorce. 
ADVERTISEMENT. — See AUCTION. 
Acrncy. — See Principal aNnD AGENT. 


ALIMONY. 


The court can allow permanent alimony upon a petition filed after decree 
of divorce. — Covell v. Covell, L. R. 2 P. & D. 411. 


AMALGAMATION. — See Company, 3. 


ANTICIPATION. 


W.., who had a power of appointment over a fund subject to a trust to herself 
for life without power of anticipation, executed the power in favor of her mother. 
Subsequently she purported to execute the power in favor of her husband, who 
was enabled, by depositing the appointment as security, to obtain advances from 
the plaintiff. Held, that the plaintiff was not entitled to impound the income of 
said fund during the life of W.— Arnold v. Woodhams, L. R. 16 Eq. 29. 


AppraL. — See TENDER. 


APPOINTMENT. 


A testator devised property in trust for A. for life and after A.’s death upon 
trust for A.’s children or some of them, as A. should by deed or will appoint. A. 
by will appointed a sixth of said property in trust for each of her six children 
living at the testator’s decease for life, remainder to be held upon such trusts and 
for such purposes as each child should by will appoint, with limitations over in 
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default of such appointment. Held, that A.’s power of appointment was well 
executed. — Slark v. Dakyns, L. R. 15 Eq. 307. 
See Anticipation; Lien, 2; Power, 1; Prioriry; SETTLEMENT. 


ATTORNEY. 

By statute, notice of appeal must be signed ‘* by the person giving the same 

or by his attorney.” A notice of appeal signed by a clerk of the appellant's 

attorney with authority of the appellant, held, valid. — Regina v. Justices of 
Kent, L. R. 8 Q. B. 305. 


AUCTION. 


Advertising a sale by auction does not amount to a contract with any one who 
may act upon the advertisement, that there will be a sale. — Harris v. Nickerson, 
L. R. 8 Q. B. 286. 

See Venpor anp Purcuaser, 1. 


Awarp. — See Speciatty Dest. 
Bank. — See Company, 3; Lien, 2. 


BANKRUPTCY. 


1. A plea that the plaintiffs claim on a contract, giving them a fraudulent 
preference, must aver that proceedings in liquidation had begun or were immi- 
nent when the contract was entered into. — McKewan v. Sanderson, L. R. 15 
Eq. 229. 

2. Where a person had been adjudicated insolvent upon his own petition in 
Australia, upon a question whether a fund belonged to the insolvent in England, 
the court refused to consider whether claims allowed in Australia had been there 
properly proved. — Ju re Davidson's Settlement Trusts, L. R. 15 Eq. 383. 

3. By statute all goods in the possession, order, or disposition of a bankrupt 
trader by consent of the true owner, of which goods the bankrupt is reputed 
owner, are property of the bankrupt divisible among his creditors. Certain 
butts of whiskey were sold by C. in Liverpool, and delivery orders sent to the 
purchaser, and a warrant stating that C. held said butts to the order of the pur- 
chaser, who was to pay a warehouse rent, It was shown to be the custom of 
the spirit trade of Liverpool for a purchaser to allow his goods to remain in the 
vendor's warehouse after they had been paid for, until required by the purchaser 
for use. //eld, that said custom excluded the presumption that said butts belonged 
to C., and that they did not pass to his trustee in bankruptcy. — Ex parte Wat- 
kins, In re Couston, L. R. 8 Ch. 520. 

4. The bankrupts owed P. a certain cash balance at the time of their 
bankruptcy. Bills in part-payment had been accepted by the bankrupts and ne- 
gotiated by P. and proved by the holder. P. had accepted also bills for the bank- 
rupts for a consideration which had failed, and the bills were in the hands 
of third parties who had proved them. Held, that P. could only prove for the 
cash balance less the amount of the bills given in part-payment thereof. — Zz 
parte, Macredie. In re Charles, L. R. 8 Ch. 535. ‘ 

5. Il. agreed to supply steam-power to S. for driving looms for twenty-one 
years at a certain rent for each loom payable inadvance The agreement might 
be terminated at H.’s option in case of the bankruptcy of 5. S. subsequently 
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assigned the benefit of his agreement to W. H. then mortgaged his mill, con- 
taining the steam-power, and the mortgagee took possession and refused to supply 
W. with steam-power; and, in consequence, W. was obliged to pay a certain 
increased rent for steam-power. H. became bankrupt. Held, that said agreement 
was not unilateral, and that the damages were capable of being estimated and 
could be proved in the bankruptcy proceedings. — Ex parte Waters. In re 
Hoyle, L. R. 8 Ch. 563. 
See LimitaTIoN; PartTNERsHIP, 2; TROVER. 


Bequest. —See AprpointMENT; CHarity; Crass; ConpiTtion; EvipENCcE; 
Luration; Trust; Unpve VeEstep 


in Equity. 


The plaintiffs brought a bill to restrain the defendants from issuing a pros- 
pectus of a limited company to be formed to carry on auction and land-agency 
business. The bill alleged facts showing that said prospectus was calculated to 
make the publie believe that said business of the defendants was the business 
carried on by the plaintiffs’ well-known firm. The bill then stated that one of 
the defendants had been committed for trial on the charge of attempting to 
defraud by false checks; and that a correct report of the trial appeared in the 
Times, a copy of which was annexed; that the money in respect of which said 
charge was made was subsequently paid by a relative and said prosecution 
abandoned. Held, that the bill was scandalous. — Christie v. Christie, L. R. 
8 Ch. 499. 

See Discovery, 1. 
Britis anp Notes. 

Declaration upon a bill of exchange payable four months after date. Plea 
traversing acceptance. Held, that under said plea the defendant might show 
that the original date of the bill had been altered to a later date. — Hirschman 
v. Budd, L. R. 8 Ex. 171. 

See Bankruptcy, 4. 
Buiank. — See Crass. 
Bonp. —See Borromry Bonp; Principat AND SuRETY. 


Botromry Bonp. 

The plaintiffs brought an action in a county court against the ‘‘ owners 
unknown of the Elpis,” and the case was removed to the Admiralty Court. 
The claim was for necessary repairs on the Elpis furnished upon the security 
of an instrument by which the master bound himself, the vessel and owners, to 
pay for the repairs except in case of the total loss of the vessel. Held, that 
said instrument was in effect a bottomry bond and that the county court had no 
jurisdiction ; and that the Admiralty Court therefore had no jurisdiction, as the 
case came before it by removal from the county court. Also, that the plaintiff 
could not waive the bond and claim for necessaries independently of the bond ; 
all claim for necessaries supplied was merged in the bond. — The Elpis, L. R. 4 
Ad. & Ec. 1. 

CANCELLATION. — See WILL, 7. 
CarGo. — See Freicut; Lien, 1. 


— 
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CaRRIER. 

By agreement between the defendant railway and the G. N. Railway it was 
provided that there should be a complete interchange of traffic from all parts 
of one company to all parts of the other, the stock of the two companies being 
treated as one stock; and that the two companies should aid each other in every 
possible way as if the whole concerns of both companies were amalgamated. 
The G. N. Railway received a cow from the plaintiff to be conveyed to S., a 
place upon the defendant’s line, under a contract which provided that the G. N. 
Railway should not be liable for injury caused by the kicking, plunging, or restive- ~ 
ness of the cow. On arriving at S., the defendant’s porter began to unfasten 
the railway truck to let the cow out, but was warned by the plaintiff not to do 
so. The cow was let out into a cow-pen, jumped out of the pen, and was killed. 
Held, first, that the action was rightly brought against the defendant, as under 
the above agreement it was either partner with the G. N. Railway Company or 
the latter company was acting as agent of the defendant in making said contract 
with the plaintiff; and, secondly, that the defendant was liable for want of reason- 
able care in delivering said cow, notwithstanding the terms of said contract; and 
that, as a matter of fact, the defendant’s porter was guilty of negligence in letting 
the cow out of the truck as above. — Gill v. Manchester Railway Co., L. R. 8 Q. 
B. 186. 

See Ramway. 


Cuarity. 


A testator devised certain houses to a corporation ‘‘ for this intent and pur- 
pose, and upon this condition,” that it should yearly distribute £8 in certain 
charities ; and he directed that the rest of the profits of the houses should be 
bestowed upon repairs; and in case the corporation should leave any of these 
things undone, then the testator’s next of kin were to enter and hold the houses 
upon the same condition, + At the testator’s death the annual value of the prop- 
erty was £95.4, and its present value was £330. In 1790, over 200 years after 
the date of the will, the corporation purchased land adjoining the devised prem- 
ises, and the two estates were thrown together and built over, and now formed 
one set of premises. Held, first, that the whole of said increased annual value 
was applicable to charitable purposes; secondly, that said land purchased by 
said corporation belonged to it, and that there must be a separation and division 
of the two pieces of land, or an apportionment of the rents arising therefrom. — 
Attorney-General v. Wax Chandlers’ Co., L. R. 6 H. L. 1; s. 0. L. R. 5 Ch. 
503; L. R. 8 Eq. 452; 4 Am. Law Rev. 463; 5 Am. Law Rev. 293. 


CHARTER-PARTY. — See ConTRACT, 2. 


Crass, 

Bequest ‘* unto each of my four nieces, , the daughters of my 
deceased brother Y., the sum of £500.” Y. had five daughters at the date of 
the will and of the death of the testator. Held, that the above blank did not 
affect the general rule, and that said five children took £500 each as members 
of a class. — McKechnie v. Vaughan, L. R. 15 Eq. 289. 


Copicit. —See Lecacy, 4; Witt, 5, 6, 8. 
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CoLuision. 


For discussion of duties of steam-vessels in navigating the Thames, see Mal- 
comson v. The General Steam Navigation Co.; The Ranger v. The Cologne, L. 
R.4 P. C, 519. 

See Penatry. 

Common Carrier.—See Carrier. 


CoMPANY, 

1. The A. company, limited, and the B. company, unlimited, consolidated. A 
stockholder in the A. company applied, in June, for ten shares in the consoli- 
dated company ‘‘if limited.” The directors of the consolidated company replied 
that they had allotted him ten shares in the ‘* United Ports and General Insur- 
ance Company,” being said consolidated company. Nothing more was done by 
the applicant until November, when the consolidated company was wound up. 
Held, that the absence of the word ‘ limited” after the name of said consoli- 
dated company was notice to said applicant that the company was unlimited, and 
that under the circumstances said applicant had lost all rights to relief from 
being placed upon the list of contributories. — Perrett’s Case, L. R. 15 Eq. 251. 

2. The plaintiff through his broker sold fifteen shares of stock. The name 
of W. K. was given by the purchasing broker as that of his principal. W. K. 
was an infant, and therefore the plaintiff's name was placed upon the list of con- 
tributories. The plaintiff filed a bill against the purchasing brokers, who dis- 
closed as their principals A., B., and C., who were the purchasers of 30, 40, and 
30 shares respectively; all of the shares having been bought at the same time, 
and including in their number said fifteen shares. Upon an amended bill, held, 
that the plaintiff was a trustee of said fifteen shares for A., B., and C., who were 
bound to procure a release of the plaintiff from the payment of calls, and to 
indemnify him against all expenses in respect of such shares. — Brown v. Black, 
L. R. 15 Eq. 363. 

3. The A. and B. banks agreed to consolidate. The A. bank was to be 
wound up and new shares in the consolidated bank were to be issued to the stock- 
holders in the A. bank on their paying £6 premium per share, and they were 
also to be credited £5 per share. The plaintiff was allotted twenty-five shares 
in the consolidated company, paid £150, and was credited with £125 in addition. 
Said amalgamation was declared ultra vires and void, and the plaintiff demanded 
return of £275. Held, that the plaintiff was entitled to the return of said £150, 
but not of said £125.— In re Bank of Hindustan, China, and Japan. Ex parte 
Alison, L. R. 15 Eq. 394. 

4, An agreement to place shares is not equivalent to an agreement to take 
shares, and will not render the contracting party liable as a contributory. — Gar- 
risson’s Case, L. R. 8 Ch. 507. 


A testator bequeathed £17,000 to F., provided F. relinquished, within six 
months after attaining twenty-one, all his interest under his father’s marriage 
settlement. In case of neglect the legacy to be reduced to £12,000, and £5000 
to fall into the residue. F. was ignorant of the legacy until more than six 
mouths after his attaining twenty-one, but subsequently relinquished his interest 
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under said settlement. Held, that as neither ignorance, illness, nor neglect 

would excuse performance of said condition, said £5000 fell into the residue. — 

In re Hodges’ Legacy, L, R. 16 Eq. 92. 

See Lecacy, 6; VENDOR aND PuRCHASER, 2. 
Conrusion. — See Cuarity. 

Consrruction. — See APPOINTMENT; ATTORNEY; Bankruptcy, 3; CHar- 
1ry; Crass; Company, 4; Conpition ; Contract; Evipence; Insanity; 
Leeacy; Lruitation; Power, 1; Reservation; INFLUENCE; 
Uses, STATUTE OF. 


Conr.ict or Laws. — See ASsETs. 


Contract. 

1. V. accepted an offer of marriage from F. subject to the approval of her 
(V.’s) father. The father assented, and wrote to F., stating: ‘* V. being my 
only child, of course she will come into the possession of what belongs to me at my 
decease.” The mother of F. wrote to V.’s father concerning his settling £4000 
upon F., and the father wrote in reply that he could not take that sum from his 
business, but that he had made a will leaving all his estate to V. for life, remain- 
der as she should by will appoint; he added: ‘ It has been my intention, in the 
event of the marriage taking place, to make a similar will in accordance with the 
facts, and of course I should settle my property on my daughter absolutely and 
independent of her husband, or, in other words, in strict settlement. I will 
take care that my property shall be properly secured upon her and her children 
after her death.” The marriage took place. V.’s father married again, and 
made a will giving certain property to his wife. Held, that said letters of V.’s 
father amounted to a contract to settle whole of the property of which he died 
seised or possessed upon V. in strict settlement.— Coverdale v. Eastwood, L. R. 
15 Eq. 121. 

2. The defendant chartered a vessel in France with a stipulation that the 
vessel should proceed with a cargo of hay to London; the cargo to be taken 
from the vessel alongside. Before the charter-party was entered into, it had been 
made illegal to land hay from France in Great Britain. On learning this the 
defendant, after some delay, received the hay from alongside the vessel in the 
Thames into another vessel and exported it. Held, that, as there was no inten- 
tion to violate the law when the contract was made, and as the law was not in 
fact violated, the contract was not void; and that the defendant was therefore 
liable for said delay or demurrage. — Waugh v. Morris, L. R. 8 Q. B. 202. 

See Auction; Bankruptcy, 5; Carrrer; Company, 4; Fraups, Strart- 
UTE OF, 1; FreiGHT; Inrant; Insurance, 2; Rattway, 1; SatvaGe; Trust. 


ContriputTory. — See Company, 4. 


By statute copyrighted prints must be engraved with the name of the propri- 
etor. The plaintiff's engravings were marked ‘* Rock & Co., London.” Held, 
that the proprietors’ name was sufficiently set forth on said engravings. — Rock 
v. Lazarus, L. R. 15 Eq. 104. 


CorrPoraTION. —See Writ. 
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Costs. 

1. Where A. has been subjected to a suit for unliquidated damages through 
the default of B., who declines to intervene, and judgment has been rendered 
against A., the right of A. to recover from B. the costs of defending such action 
depends upon whether it was reasonable in A. to defend such suit, a question to 
be left to the jury. — Mors-le-Blanch v. Wilson, L. R. 8 C. P. 227. 

2. Rule for a new trial, ‘‘ costs to abide the event.” Held, that the ‘‘ event” 
was the event of the trial as to the ground on which the verdict was set aside. — 
Jones v. Williams, L. R. 8 Q. B. 280. 

See Divorce, 1. 


Law. — See InpicrmenT; Larceny. 
Custom. — See Bankruptcy, 3. 


DaMaGEs. 

The plaintiff carried on business in a warehouse held on long lease, and next 
to a free dock on the Thames. The dock was filled up under certain embank- 
ment acts, and the plaintiff's premises thereby permanently injured with refer- 
ence to the uses to-which he or any owner might put them. Held (by Ketty, 
C. B., and ArcurpaLp, JJ., and BraMwE LL, B.; Cieassy, B., 
dissenting), that the plaintiff was entitled to compensation. See Land Clauses 
Consolidation Act, 8 & 9 Vict. c. 18, § 68. — McCarthy v. Metropolitan Board 
of Works, L. R. 8 C. P. (Ex. Ch.) 191; s.c. L. R. 7 C. P. 508; 7 Am. Law 
Rev. 508. 

See Bankruptcy, 5; Prescriprion; Rarrway; Reservation; SPECIALTY 
Dest. 


Deep. 
A letter of orders under the seal of a bishop is not a deed. — Regina v. Mor- 
ton, L. R. 2 C. C. 22. 
See Reservation; Uses, Statute oF. 


Detay. --See Divorce, 1, 3. 
Demurrer. —See Discovery, 1; Fraups, Stature or, 1. 
Deviation. — See Insurance, 1. 


DEVISE. 


1. A testator gave the residue of his estate in trust ‘‘ for my nephews and 
nieces living, and the issue of any my nephews and nieces dead before me.” 
The testator had brothers and sisters, but no nephews and nieces, but there were 
several nephews and nieces of his wife. Held, that the wife’s nephews and 
nieces were entitled to the gift. — Sherratt v. Mountford, L. R. 15 Eq. 305. 

2. Judgment in Allgood v. Blake, reported in English Digest of last number 
of Am. Law Rev., affirmed in 8 Ex. (Ex. Ch.) 160. 

3. A testator devised a certain estate to his son J. for life, remainder to J.’s 
children in fee, ‘* and in case my son J. shall depart this life without leaving law- 
ful issue” such estate ‘* equally between my sons G. and R. in the same manner 
as the estates hereinafter devised are limited to them respectively ; subject never- 
theless to the proviso hereinafter mentioned, in case my son J. should leave a 
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widow.” The testator then devised certain other estates to G. and R. in identi- 
cal terms. Then followed this proviso: ‘‘ Provided, that in case any or either 
of my said sons shall depart this life leaving a widow, then I give the premises 
so specifically devised to such one or more of them dying, unto his widow” for 
life. R. died unmarried. G. died leaving a widow, who claimed a life-estate in 
the moiety of R.’s estate, which had come to G. Held (reversing judgment of 
Ex. Ch., which reversed judgment of C. P.), that said widow was entitled to a 
life-estate in said moiety of R.’s estate. — Giles v. Melsom, L. R. 6 H. L. 24; 
s. c. L. R. 6 C. P. (Ex. Ch.) 532; L. R. 5 C. P. 614; 6 Am. Law Rev. 294; 
5 ib. 478. 

See Cuarity; Crass; Conpition; Evipence; Limiration; Trust; Un- 
DUE INFLUENCE; VESTED INTEREST. 


Discovery. 


1. Bill by reversioner against tenants holding under an expired lease and 
underlease, alleging that the defendants were in wrongful possession of certain 
land, and that they had in their. possession documents which would show that said 
land was included in said lease and underlease, and praying discovery, and also 
alleging collusion between the defendants to defeat the plaintiff. Demurrer 
overruled. — Brown v. Wales, L. R. 15 Eq. 142. 

2. The court refused to order a solicitor to disclose the address of his client 
who had absconded, for the purpose of enabling the plaintiff to serve upon the 
client a subpeena duces tecum. — Heath v. Crealock, L. R. 15 Eq. 257. 

3. A plaintiff will not be compelled to produce documents relating to his 
title, and which he swears do not contain any thing supporting the defendant’s title 
or case to the best of the plaintiff’s knowledge, information, and belief. Nor 
correspondence between the plaintiff and his predecessors in title and their 
solicitors, having reference to questions connected with the matters in dispute in 
the case. — Minet v. Morgan, L. R. 8 Ch. 361. 

See INTERROGATORIES; PaTENT, 1. 


Divorce. 


1. A woman married in 1863, cohabited with her husband until 1870, and in 
1871 prayed a decree of nullity‘on account of her husband’s impotency. The 
court observed that the petitioner could not delay proceedings for three years after 
knowledge of her husband’s impotency without being open to the charge of 
a want of sincerity or promptitude. The petitioner not having proved her case 
was obliged to pay costs from her separate income. — M. v. C., L. R. 2 P. 
& D. 414. 

2. A husband cannot obtain a divorce by reason of the adultery of his wife 
brought about by his agent employed to obtain evidence of the wife’s adultery, 
although the husband has not authorized his agent to bring about such adultery. — 
Gower v. Gower, L. R. 2 P. & D. 428. 

3. A petitioner for a decree of divorce in 1871, for cause arising in 1866, 
stated as a reason for his delay that he was embarrassed in pecuniary resources ; 
and, further, that until after 1869, when a statute was passed making his testimony 
admissible, he had not sufficient evidence to proceed upon. Held, sufficient 
reasons for the delay. — Wilson v. Wilson, 2 P. & D. 435. 

See Atimony; Executors anp ADMINISTRATORS, 3. 

VOL. VIII. 


98 DIGEST OF THE ENGLISH LAW REPORTS. 


DomiciLe. 
The oath of the person whose domicile is in question as to his intention 


to change his domicile is not conclusive. Discussion of the question of domicile. — 
Wilson v. Wilson, 2 P. & D. 435. 


DruNKENNESS. — See W111, 7. 
EaseMEeNT. — See DamMaGes; PRESCRIPTION. 
Exection. — See PaRLiIAMENTARY Law. 


EMBEZZLEMENT. 


The captain of a barge, while in the exclusive service of the owner of the 
barge, took a cargo which the owner had forbidden him to carry, and never ac- 
counted for the freight. Held, that said captain was not guilty of embezzlement, as 
he did not receive said freight “ for, or in the name or on account of his master,” 


under 24 & 25 Vict. c. 96, § 68. — Regina v. Cullum, L. R. 2 C. C. 28. 


Equity. —See Jurtspiction; Liwrrations, StaTuTE oF; Mistake; Power, 
2; SeTTLeMENT, 3; UNcoNsCIONABLE BARGAIN; VENDOR AND PurcHASER, 1. 


Estopret. 


The plaintiff, the executor under a will, gave notice of the existence of the will 
to the defendant, the executor under a previous will, and entered a caveat. Be- 
fore contentious proceedings the plaintiff withdrew the caveat, stating to the 
defendant that he did not intend to prove the last executed will, and that he was 
willing that administration under the first executed will should be granted to the 
defendant. Subsequently the plaintiff obtained a citation calling upon the 
defendant to bring in the administration, and he filed his declaration setting forth 
the last executed will. Held, that the plaintiff was not estopped from maintain- 
ing the action. — Goddard v. Smith, L. R. 3 P. & D. 7. 

See Limitation. 


EVIDENCE. 

A testator gave legacies to J. B., N. L., and J. D. C. W., curates of the T. 
Church. At the time of the testator’s death, said first two persons, together 
with a third person, were curates of said church ; but said J. D. C. W. never had 
been acurate of the church. Held, that evidence to show that it was not the tes- 
tator’s intention to give a legacy to said W. was inadmissible. — Farrer v. St. 
Catharine's College, Cambridge, L. R. 16 Eq. 19. 

See Domicite; Lipset; Raitway, 2; W111, 3, 5, 


EXECUTORS AND ADMINISTRATORS. 

1. Executors carried on the testator’s business as authorized by him. The 
plaintiff alleged that he had become a creditor since the testator’s decease, and, 
on behalf of himself and all other creditors of the testator, prayed for general 
administration of the testator'’s personal estate, for a receiver, and for accounts, 
without suggesting insolvency of the estate. Held, that the plaintiff's remedy 
was by action at law. — Owen v. Delamere, L. R. 15 Eq. 134. 

2. A married woman died intestate in 1856. Her husband was last heard of 
in Australia, in 1853. The court refused administration to the woman’s next of 
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kin without citing the husband or his representatives. — In the Goods of Nicholls, 
L. R. 2 P. & D. 461. 

3. The court refused to pass over the widow in appointing an administrator 
to an intestate’s estate, although the widow had been separated by judicial decree 
ro her husband, by reason of her cruelty. — In the Goods of Ihler, L. R. 3 P. 

50. 


See Estorre.; Assets; 2, 5. 


Expectant Herr.—See UnconscronaBie BarGAIN. 
Fact, Mistake or. —See Company, 3. 
Representations. — See Fraups, STaTuTE oF, 2. 
Foreign State. — See ADMIRALTY. 
Fraup. — See Anticipation ; Lrrrations, STATUTE OF. 


Fraups, STATUTE OF. 


1. The plaintiff agreed to purchase land of A. He then verbally agreed to 
assign the contract to B. upon certain conditions. Subsequently the plaintiff 
assigned said contract to B., leaving out said conditions at B.’s request. B. 
paid a deposit to A. according to the terms of said contract, and then repudiated 
said conditions, and the plaintiff filed a bill to have said assignment set aside. 
Held, that said assignment was but machinery subsidiary to and for the purposes 
of the verbal agreement, and that any use of it inconsistent with said agreement 
was fraudulent. Also that the bill was not demurrable for want of an offer to 
repay to B. the deposit he had paid A. — Jervis v. Berridge, L. R. 8 Ch. 351. 

2. The plaintiff, being the customer of a bank, requested the bank to make 
inquiries concerning the credit of R. The manager of the bank wrote to the 
manager of a banking company inquiring R.’s standing. G., the manager of 
said company, wrote a reply, signed by G. as manager, in which he knowingly 
made false representations as to R.’s credit, in consequence of which the plain- 
tiff supplied R. with goods, for which the plaintiff was never paid. The plaintiff 
sued R. and W.,, the registered public officer of the company. Held, that G.’s 
signature was the signature of the company; that the representation as to R.’s 
credit was a representation of the bank; that, according to the custom found by 
the jury, it must be intended that G.’s answer was sent, not merely for the use 
of said bank, but for the benefit of the customer on whose behalf said inquiry 
was made ; that the company was liable for the false representations of G. made 
in the course of conducting the company’s business, and that in an action of 


tort both R. and W. might be sued jointly. — Swift v. Winterbotham, L. R. 8 Q. 
B. 244. 


FREIGHT. 


The defendant shipped upon the plaintiff’s vessel petroleum to be delivered 
at Havre, and to be taken out within twenty-four hours after arrival, or pay £10 
a day demurrage. The authorities at Havre refused to permit the petroleum to be 
landed, and it was taken by direction of the ship’s broker to Honfleur and Trou- 
ville, but permission to land was there also refused. The vessel then returned 
to Havre and transshipped the petroleum into lighters hired by G., but being 
obliged to reship it by the authorities, sailed back to London. Held, that 
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whether there was an entire execution of the contract or not, there was such an 
execution as could be effected consistently with the incapacity under which the 
cargo labored; the plaintiff was therefore entitled to freight. Also that, as the 
master had been obliged to take the petroleum out of the harbor of Havre, 
and had carried it back to London, the plaintiff was entitled to return freight, 
demurrage for detention while travelling to Honfleur and Trouville, and the nec- 
essary incidental expenses, and that there was a lien for the several charges. — 
Cargo ex Argos, L. R. 4 Ad. & Ec. 13. 
See Insurancez, 3; Lien, 1. 


GUARANTEE. 

F. gave a guarantee to a bank to continue in force until six months after 
notice to the bank under the hand of F. Held, that the guarantee was deter- 
mined upon notice to the bank of the death of F.— Harris v. Fawcett, L. R. 
15 Eq. 311. 

Hussanp anp Wire. — See SETTLEMENT, 1, 3. 
ItteGat —See Contract, 2. 
—See Leaacy, 3. 
Impotency. —See Divorce, 1. 


INDICTMENT. 


1. The prisoner was indicted for setting fire to a stack of straw. It was 
proved that he set fire to straw on a lory, and he was convicted. Held, that the 
conviction must be quashed. — Regina v. Satchwell, L. R. 2 C. C. 21. 

2. The prisoner was indicted for receiving goods with knowledge that they 
had been obtained under false pretences. The false pretences were not set 
forth. The prisoner was found guilty. On motion in arrest of judgment, held, 
that the defect in the indictment was cured by verdict.— Regina v. Goldsmith, 
L. R. 2 C. C. 74. 

INFANT. 


An infant gave a promissory note, charging his reversionary interest with its 
payment, and executed a statutory declaration stating that he was of full age. 
After attaining twenty-one he mortgaged said reversionary interest. Held, that 
said charge was avoided by the mortgage. — Inman v. Inman, L. R. 15 Eq. 260. 


InFLUENCE. — See UnpvuE INFLUENCE. 
InguncTion. — See Patent, 1; UNconscionaBLE BarGarn, 


INNKEEPER. 


In an action for the value of goods stolen from the plaintiff at a hotel, the 
defendant was the manager of the hotel and the license was in her name, but all 
the property in the house belonged to a hotel company whose name was printed 
at the top of customers’ bills. Held, that the defendant was not liable for the 
loss. — Dixon v. Birch, L. R. 8 Ex. 135. 


INSANITY. 


Insanity held to be sickness. — Burton v. Eyden, L. R. 8 Q. B. 295. 
See WILL, 7. 
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Insotvency. —See Bankruptcy; Limitation. 


INSURANCE. 


1. A vessel was insured at and from L. to the west or southwest coast of 
Africa during her stay and trade there, and back to a port of call in the United 
Kingdom; returning at a percentage varying with the period of the risk; the 
ship being held covered at 138/. 4d. per month if longer than twelve months 
out. The vessel when on the African coast remained in a port a month assisting 
another vessel. Held, a deviation. — Company of African Merchants v. Brit- 
ish and Foreign Marine Insurance Co., L. R. 8 Ex. 155. 

2. A proposal for insurance on a vessel was accepted by an insurance com- 
pany on March 11th, On the 17th March the plaintiffs learned that the vessel 
was lost, and the same day sent to the company for a policy in pursuance 
of the terms of said proposal. The company then for the first time asked 
the amount of previous insurance, and a warranty was inserted in the policy as 
to its amount, and the policy was then given to the plaintiff. The jury found 
that the company accepted the risk on March 1ith. Held, that the addition of said 
warranty, which was for the benefit of the company and did not affect the risk, 
did not postpone the date of the contract until March 17th; and that the plaintiffs 
were not bound to communicate information received after March 11th. — Lish- 
man v. Northern Maritime Insurance Co., L. R. 8 C. P. 216. 

3. The owners of a vessel then on a voyage to New Zealand chartered the 
vessel to M., agreeing that it should proceed to Calcutta, and there, ‘* being ~ 
tight, staunch, and strong, and every way fitted for the voyage,” should carry a 
cargo provided by M. to London. The owners then insured the freight. The 
vessel was injured at New Zealand, and the master being unable there to learn 
the extent of said injuries had some partial repairs made, and then proceeded to 
Calcutta. There he learned that the damage sustained justified an abandonment, 
and notified his owners thereof. The owners on receipt of this information gave 
the insurers notice of abandonment and claim for total loss. Held, that the loss 
of freight was caused by a peril of the sea; that no notice of abandonment need 
be given to insurers of freight; and that, even if necessary, the notice given 
as above was not, under the circumstances, too late. — Rankin v. Potter, L. - 
R. 6 H. L. 83; s. c. L. R. 5 C. P. (Ex. Ch.) 341; L. R. 3 C. P. 562. 


INTERROGATORIES. 

The plaintiff brought suit to establish a right of common. The defendant 
filed interrogatories asking the plaintiff to set forth any instance when such 
right had been enjoyed. Held, that the plaintiff was not bound to answer the 
interrogatories. Either party is entitled to discovery of facts making out his 
own case, but not of matters supporting his opponent’s case. — Commissioners of 
Sewers of the City of London v. Glasse, L. R. 15 Eq. 302. 


JUDGMENT. — See Law. 


JURISDICTION. 


On an application of an infant by petition for an allowance for maintenance, 
the court has jurisdiction to charge the expense of his past and future mainte- 
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nance upon the corpus of an estate to which the infant is entitled in fee. — In 
re Howarth, L. R. 8 Ch. 415. 
See ApMunatty ; Borromry Bonn; Limrrations, OF; RECEIVER. 


LaRCENY. 

The prisoner was a depositor in a post-office savings-bank in which 11s. stood 
to his credit. Wishing to withdraw 10s. he obtained a delivery warrant for that 
sum, and presented the warrant to the post-office clerk. The clerk referring by 
mistake to another warrant for £8, placed £8 upon the counter, and the prisoner 
took the money and went away. Held (by Cocksurn, C. J., Bovitt, C. J., 
Ketty, C. B.; BLacksurn, Keatinc, MELLor, Lusn, Grove, Denman, and 
ArcuipaLp, JJ., and Picorr, B.; Marri, BraMwE Lt, and Cueassy, BB., 
and Brert, J., dissenting), that the prisoner was guilty of larceny. — Regina v. 
Middleton, L. R. 2 C. C. 38. 


Law, Mistake or. —See Company, 3. 
Lease. — See Discovery, 1. 


Leaacy. 


1. A testatrix eee £500 in trust for E. for life, and in case E. should 
leave no children at her decease, then the trustees were to divide said sum 
*‘amongst the heirs of my late brother J.” She made another similar bequest 
in which the ultimate gift in default of the children of E. was to her nieces; and 
her residuary estate she bequeathed to ‘‘ the five youngest children of my late 
brother J.,” naming them. Held, that the word ‘‘ heirs” in the first bequest 
must, under the circumstances, be held to signify the next of kin of J.— Jn re 
Stevens’s Trusts, L. R. 15 Eq. 110. 

2. A testator after making two pecuniary bequests gave the residue of his 
property to his wife for life, and after her death among his children, should there 
be any. There were no children. Held, that the wife was absolutely entitled. 
Crozier v. Crozier, L. R. 15 Eq. 282. 

3. A testator gave legacies to several persons whose relationship to himself 
he specified, including T., whom he described as his niece. He further directed 
that if the whole of his property made more than the whole amounts mentioned in 
his will, the residue should be divided among his relations in proportion to their 
separate amounts. T. was illegitimate. Held, that T. was not entitled to share 
in the residue. — Hibbert v. Hibbert, L. R. 15 Eq. 372. 

4. A testator made a will and two codicils, giving therein no legacy to a col- 
lege. In a third codicil the testator recited that he had given £1000 to said col- 
lege, confirmed the bequest, and in other respects revoked said will; he also 
gave £5000 additional to the college. Held, that the testator revoked said will 
only; and that said college took £6000.— Farrer v. St. Catharine’s College, 
Cambridge, L. R. 16 Eq. 19. 

5. A testatrix bequeathed all sums of money which should be due and owing 
to her at the time of her decease to A., with residuary bequest to B. At the 
time of her death, in 1781, the testatrix was one of the next of kin of her brother, 
who had died intestate, being the residuary legatee of his father. In 1820 a 
sum of money was paid into court on account of the interest said father had 
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held in a partnership. Held, that the burden of proof lay upon A. to show that 
said money did not fall to B. under the residuary clause, and that A. failed in 
such proof. — Martin v. Hobson, L. R. 8 Ch. 401. 

6. A testator gave personal estate to a college ‘‘ for the purpose of founding 
a new professorship of archeology, for the regulation of which I purpose pre- 
paring a code of rules.” In case the college should decline to accept such rules 
the said legacy was to be void. The testator never prepared any rules. Held, 
that said bequest took effect absolutely. — Yates v. University College, London, 
L. R. 8 Ch. 454. 

7. A mariner made a will, beginning: ‘‘ Instructions to be followed if I die 
at sea or abroad.” Held, that the bequests were conditional upon the testator’s 
dying at sea or abroad. — Lindsay v. Lindsay, L. R. 2 P. & D. 459. 

See APPOINTMENT; CHaRITY; CLass; ConpiT1IoN; Evipence; Linita- 
tion; Trust; INFLUENCE; VesTED INTEREST. 


Lex Loci. — See MarsHaL.ine AsseETs. 


LIBEL, 


Statements made before a British military court of inquiry are privileged 
although false and malicious. — Dawkins v. Lord Rokeby, L. R. 8 Q. B. (Ex. 
Ch.) 255. 

License. — See INNKEEPER. 


Lizn. 


1. It is legally possible for the master of a vessel to land his cargo without 
losing his lien for freight. — Mors-le-Branch v. Wilson, L. R. 8 C. P. 227. 

2. A., an administratrix, entitled to dower in her husband’s real estate, and 
to one-third of his personal estate, executed with her intended second husband 
a marriage settlement, settling her estate to her separate use with power of 
appointment by deed or will. With consent of her husband, A. instructed her 
bankers to keep separate accounts, and to consider any overdraft on her private 
account secured by deposits in their hands under her account as administratrix. 
A. was allowed to overdraw her private account on the faith of large deposits 
under her account as administratrix. By her will A. exercised her power of 
appointment in favor of certain parties. Held, that whether or not the bankers 
had notice of said settlement they were entitled, against said appointees, to a 
lien on the funds in their hands under said administratrix account for payment 
of the sums overdrawn on said private account. — London Chartered Bank of 
Australia v. Lempriére, L. R. 4 P. C. 572. 


LimiraTIon, 

A testator gave property in trust for B. for life, or until he should become 
bankrupt or insolvent or make a general assignment for the benefit of his cred- 
itors, or otherwise deprive himself, or be deprived by law, of the beneficial 
enjoyment thereof, and after the happening of any such event, over. B. exe- 
cuted a composition deed reciting that he was indebted in divers sums of money 
which he was unable to pay in full, and covenanting to pay 10s. in the pound. 
Held, that B. was bound by the above recital, and that his interest in said prop- 
erty ceased, — Billson v. Crofts, L. R. 15 Eq. 314. 
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Limmtations, STaTUTE OF. 

A. had an illegitimate son by a woman whom he subsequently married, and 
by whom he had another son, the eldest legitimate son. The illegitimate son 
was always treated as legitimate, and upon his marriage, in 1823, an estate 
which had been settled upon A. and his first and other sons in tail male, was 
settled upon said illegitimate son. The illegitimate son remained in possession 
until his death, in 1842, when his eldest son entered. In 1866 said legitimate 
son of A. first learned that his brother was illegitimate. On demurrer to a bill 
by said legitimate son of A., praying that those claiming under said settlement 
might be ordered to give up possession to him, held, that the case was a proper 
one for a court of equity to entertain; that there was a case of concealed fraud 
within the Statute of Limitations of 3 & 4 Will. 4, c. 27, s. 26; and that time did 
not begin to run against the plaintiff until the time when he might first with 
reasonable diligence have discovered the fraud. — Vane v. Vane, L. R. 8 Ch. 
383. 

Maintenance. — See JURISDICTION. 
Mariner. — See Leaacy, 7. 
Marriace Setrtement.— See Contract, 1; SETTLEMENT. 
Marriep Woman. — See ANTICIPATION. 


MaRSHALLING ASSETS. 

A testator domiciled in England died possessed of personal estate and of 
real estate in Scotland. His will was ineffectual according to the law of Scot- 
land to pass real estate, which accordingly descended to his heir at law. Held, 
that the liability of said real estate to the payment of debts, as between the heir 
and pecuniary legatees, must be determined by the law of Scotland and not by 
the law of England, where the testator’s estate was being administered. — Har- 
rison v. Harrison, L. R. 8 Ch. 342. 

Master Servant. —See EMBEZZLEMENT. 
Matertatman. — See Borromry Bonp. 
Mercer. —See Borromry Bonp. 
Court. — See 
Mixes. —See ResERvaTION. 


MIsTakeE. 


A deed was executed conveying a moiety only of a parcel of land instead of 
the whole. On a bill praying that the deed be rectified, held, that the original 
deed might be rectified by alteration of the words in it, aud that an additional 


conveyance of said unconveyed moiety was not necessary. — White v. White, 15 
Eq. 247. 
See Company, 3; WILL. 
Morteace. —See Specratty Dest. 
Mottirariousness. —See Discovery, 1. 
Necessaries. —See Botromry Bonn. 
Necuicence. — See Carrier; Raitway, 1, 2. 
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New Tria. — See Cost, 2. 
Notice.— See Company; Insurance, 3; Priority. 


NUISANCE. 
An injunction was granted on the circumstances of the case to restrain the 
defendant from using the ground floor of his house as a stable, and creating a 
nuisance from the noise of his horses. — Ball v. Ray, L. R. 8 Ch. 467. 


PARLIAMENTARY Law. 


A peer of parliament is incapacitated from voting at an election for members 
of the House of Commons, and is not entitled to be placed upon the list of 
voters. — Earl of Beauchamp v. Madresfield, L. R. 8 C. P. 245. 


PARTNERSHIP. 


1. A nurseryman devised and bequeathed all his real estate, upon part of 
which he had carried on his business, and his residuary personal estate to his 
three sons as tenants in common. After the testator’s death, a contract for the 
purchase of additional land for said business purposes, which had been entered 
into by the testator, was completed by the sons. Subsequently one of said 
brothers conveyed to the other two his undivided third in said real and personal 
estate, which was purchased by said two brothers for said business purposes. 
Held, that said land being used for business purposes must be considered part- 
nership property and personal estate. — Waterer v. Waterer, L. R. 15 Eq. 402. 

2. A., a partner in a banking firm, was ‘appointed treasurer of a Board of 
Guardians, and gave bond for the performance of his duties, with B., also a part- 
ner, and C., not a partner, as sureties. All sums of money received by A. as 
treasurer were deposited in said bank. The bank stopped, owing a considera- 
able sum to said board. The sureties each paid half of the deficit to said board ; 
and then B. claimed to prove against A.’s separate estate. The claim was dis- 
allowed. — Lacey v. Hill, L. R. 8 Ch. 441. 

See CopyriGHT. 


PatTENT. 


1. A patentee who had his machines manufactured by an agent obtained an 
injunction against an infringing manufacturer, and the latter was ordered to file 
an affidavit stating the number of machines made by him since the date of the 
patent, and the names and addresses of the persons to whom the machines had 
been sold, but was not required to give the names of the agents concerned in the 
transactions. — Murray v. Clayton, L. R. 15 Eq. 115. 

2. A patent was taken out in America, afterward in England, and two days 
later in France. The French patent expired. The Privy Council refused to 
recommend that the term of the English patent be extended, on grounds of 
public policy. — In re Blake’s Patent, L. R. 4 P. C. 535. 


PEDLAR. 


Twelve ladies made garments of materials purchased by others, carried the 
garments from house to house for sale, and used the profits for a village school 
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and religious purposes. Held, that the ladies were not ‘‘ pedlars” under the 
Pedlars’ Act, 1871, § 3.— Gregg v. Smith, L. R. 8 Q. B. 302. 


Peer. — See Law. 


Penalty. 

By statute the master of a vessel is obliged when going from Quebec to 
Montreal to take a pilot, under a penalty which is to go to the Decayed Pilot 
Fund. The master of a vessel going to Montreal took a pilot, who so guided 
the vessel that a collision occurred. Held, that the master was not liable for the 
collision ; where a statute inflicts a penalty for not doing an act, the penalty 
implies a legal compulsion to do such act.— Redpath v. Allen. The Hibernian, 
L. R. 4 P. C. 511. 

Peri OF THE Sea. —See Insurance, 3. 
Personat Estate. —See PartNersuHip, 1. 
Pitot. —See 1. 
Preapinc. —See Bankruprcy, 1; Birt Equity; anp Noress. 


Power. 


1. Under a marriage settlement, G. had a power of appointment over a 
trust fund. He directed a portion to be held upon such trusts, to take effect 
only after the marriage of L., as L. should by deed appoint, and until such 
appointment in trust for L. for life, remainder as L. should by will appoint. 
Held, that said appointment by G. was void for remoteness. G. also appointed 
another portion of said fund upon similar trusts for E., who subsequently mar- 
ried. G. then reciting the appointments in favor of L. and E. confirmed the same, 
and made additional appointments with power to revoke the “ direction and 
appointment thereby made.” Held, that there was a valid reappointment in 
favor of E.; and that said power of revocation extended only to appointments 
made by way of ‘* direction and appointment,” and not to those made by way 
of confirmation, and that therefore G. had no power to revoke the appointment 
to E.— Morgan v. Gronow, L. R. 16 Eq. 1. 

2. K. had a power of appointment over certain property by any instrument 
in writing sealed and delivered in the presence of a witness. K. wrote and 
signed a paper stating, ‘“‘If I die suddenly, I wish my eldest son to have it 
[said property]. My intention is to make it over to him legally if my life is 
spared.” Held, that there was a defective execution of the power, which a court 
of equity would hold effectual. — Kennard v. Kennard, L. R. 8 Ch, 227. 

See ANTICIPATION; APPOINTMENT; LizN, 2; Priority; SeTTLEMENT, 2, 
4; Specuatry Desr. 


Practice. — See TENDER; Writ. 


PRESCRIPTION. 

The defendant was bound by prescription to maintain a fence between his and 
the plaintiff's land. The defendant sold the ‘ fallage” of the wood on his land 
to H., who cut down a tree which in falling broke down a large portion of the 
fence. The plaintiff's cows passed through the gap and fed on the leaves of a 
yew-tree which had been felled, and died in consequence. Held, that the defend- 


DIGEST OF THE ENGLISH LAW REPORTS. 107 


ant was liable for the loss of the cows. — Lawrence v. Jenkins, L. R. 8 Q. B. 
274. 


Presumption. — See Bankruptcy, 3; ExEcurors aND ADMINISTRATORS. 


Principat aNnp AGENT. —See ATTORNEY; Company, 2; Divorce, 
2; Fraups, Statute or, 2; INNKEEPER; VENDOR AND PURCHASER, 1. 


PrINcIPAL AND SURETY. 

A. and B., partners, were jointly and severally liable on a bond to D. for 
partnership moneys. B. purchased A.’s share in the partnership and assumed 
his liabilities, covenanting to save him harmless. B. made an arrangement with 
his creditors under the English Bankrupt Act, 1869, and the creditors, including 
D., passed resolutions to accept a composition payable by instalments extending 
over two years. Afterward a deed was executed releasing B. and reserving to 
creditors all rights against sureties or persons other than B. Held, that the 
effect of said resolutions was to give time to B. and discharge A. — Wilson v, 
Lloyd, L. R. 16 Eq. 60. 


Priority. 

Funds were vested in trustees in trust for L. for life, without power of antic- 
ipation, and after her death for her children, and if no children, for such per- 
sons as she should appoint. In 1843 L: appointed that, in case she should have 
no children, said trustees should raise sufficient out of the fund to pay a debt of 
her husband, and the trustees were notified of the appointment. Subsequently, 
in place of the old trustees, new trustees were appointed who had no notice of 
said appaintment, and at the request of L. and her husband dealt with the trust 
funds so that they were diminished. L. died without children. In May, 1870, 
the trustees received notice of a charge in favor of R., dated 1864, and in Octo- 
ber, 1870, of the deed of 1843. Held, that the charge under the appointment 
of 1843 took priority over the charge of 1864; and that the new trustees having 
received no notice of the appointment of 1843 were not obliged to make good 
the loss which their action had occasioned. — Phipps v. Lovegrove, L. R. 16 
Eq. 80. 


See Specratty Desr. 
PriviLeEGED Communication. — See Discovery, 2, 3; 


PROBATE. 


If a will has been proved in a foreign country, a certified copy will be ad- 
mitted to probate in England, and an English court will not allow the validity 
of the will to be there questioned. — Miller v. James, L. R. 3 P. & D. 4. 


PropateE Court. —See RECEIVER. 
Propuction or: Documents. — See Discovery, 3. 
Prouipition. — See ADMIRALTY. 
Proor.—See Bankruptcy, 4, 5; ParrNersuip, 2. 


Raitway. 


1. The plaintiff was injured while travelling on the defendant railway by the 
train of another company, which had statutory running powers over said railway 
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on paying certain tolls. The defendants were guilty of no negligence. Held, 
that the defendants were not liable. — Wright v. Midland Railway Co., L. R. 8 
Ex. 137. 

2. The plaintiff was travelling in a railway carriage, and leaned slightly against 
the door for the purpose of seeing the signal lights of the next station. The 
door immediately flew open, and the plaintiff fell out and was injured. The jury 
found a verdict for the plaintiff. Held, that there was evidence of the railway 


company’s liability. — Gee v. Metropolitan Railway Co., L. R. 8 Q. B. (Ex. 
Ch.) 161. 


See CaRRIER. 
Estate. — See 1. 


RECEIVER. 

The court has jurisdiction to grant a receiver of personal estate pending the 
grant of probate, which has been delayed by a caveat in the probate court; 
where, however, no actual suit has been begun. Also of the rents of real estate, 
under the same circumstances, where neither the devisee nor the heir-at-law is in 
actual possession. — Parkin v. Seddons, L. R. 16 Eq. 34. 


Retations. — See Legacy, 3. 
Revevancy. — See Bit 1n Equity. 
Remepy.— See Exrecutors aNp ADMINISTRATORS, 1. 
RemorteENEss. — See Power, 1. 

Rent. — See Specratty Dest. 

Reputep Ownersuir. —See Bankruptcy, 3. 


RESERVATION. 


Land was conveyed to M. subject to a reservation of all mines and minerals 
to the grantors, with power to use sufficient land for working the same ; and it was 
provided that it should not be lawful for M. to do any thing whereby the grantors 
should be obstructed in the exercise of their powers, and that the grantors should 
pay reasonable compensation for damage or spoil of ground occasioned by the 
exercise of said powers. Held, that M. was not entitled to compensation in 
respect of the mere existence of old pits, but was entitled to compensation for 
future damage ocvasioned thereby, and for land used as accessorial to such pits, 
not so used at the time of the conveyance. Also, that compensation should be 
assessed with reference to the value of the land for any purpose to which it might 
be reasonably considered as applicable ; and that M. might use said land in any 
way, provided he did not take the minerals themselves. — Mordue v. Dean and 
Chapter of Durham, L. R. 8 C. P. 336. 


Bequest. —See Leaacy, 2, 5. 
Revocation. —See Legacy, 4; SETTLEMENT, 2; WILL, 7, 8. 
Sate. — See Company, 2; Trover; VENDOR aND PurcHaseER, 1, 2. 


SaLvaGE. 


1. A barque in need of a pilot was boarded by the plaintiff, who was not a 
licensed pilot, but who agreed to pilot the barque for 7s.a day. A gale came on, 
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but the pilot brought the vessel safely into port. Held, that the plaintiff having 
engaged as a pilot was not entitled to recover salvage. — The Aolus, L. R- 4 
Ad. & Ec. 29. 

2. In the 12th article of an answer in a salvage suit the defendant stated that 
another court of competent jurisdiction had awarded salvage in the same matter 
to other salvors not parties to the present suit. On a motion to strike out said 
article, held, that said article was relevant; motion dismissed. — The Antilope, 
L. R. 4 Ad. & Ec. 33. 

See TenpEr. 
ScanpaL. — See Brit Equiry. 
Seaman. —See Leaacy, 7. 


Service. — See Writ. 


SETTLEMENT. 


1. Upon marriage, a woman induced her husband to give up his only means 
of support, and thereafter for a time both were supported by the wife’s mother. 
After the latter’s death, the wife came into a large separate income. From the 
wife’s misconduct the husband was obliged to leave her, and eventually a settle- 
ment was made whereby the husband was allowed a small annuity. Subsequently 
the wife became possessed of a further sum, and prayed the court to decree a 
settlement of the same upon her. Held, that under the circumstances tke court 
would not deprive the husband of his right to said sum. — Giacometti v. Prod- 
gers, L. R. 8 Ch. 338; s. c. L. R. 14 Eq. 253; 7 Am. Law Rev. 483. 

2. Awoman executed a voluntary settlement in which was reserved no power 
of revocation. The deed was delivered to the trustee of the settlement and re- 
delivered to the woman; who subsequently asked and obtained permission of the 
master to execute a mortgage of the property. Afterward the woman destroyed 
the deed of settlement, and expressed her satisfaction at having got rid of it. 
Held, that said settlement was valid and irrevocable, and not affected by omitting 
a power of revocation. — Hall v. Hall, L. R. 8 Ch. 430. 

3. A wife was entitled to an equity to a settlement in a sum of money. The 
court directed that in case of the death of the wife and her children the fund 
should go to the husband whether dying in the lifetime of his wife or not.— 
Walsh v. Wason, L. R. 8 Ch. 483. 

4, A husband and wife, having power of appointment over personalty, in 
favor of the children of the marriage, appointed a part of the property to trustees, 
on such trusts as their son H. should by deed appoint with the written consent of 
his father, and after the decease of his father, with the consent of the trustees 
under said father’s will, or as said H. should by will appoint; and in default of 
appointment upon trust, to pay the income thereof for life, or until bankruptcy, 
insolvency, or assignment, and on the decease of said H., if his interest should 
not have determined, to his executors or administrators, as part of his personal 
estate; but if such interest should have determined, upon the like trusts as would 
have affected the residue of the same share, if the same had been appointed in 
favor of H. only during his life, or until the period of such determination. Held, 
that H. was absolutely entitled to his share, subject to forfeiture in case of bank- 
ruptcy or assignment. By settlement, husband and wife had a life estate in 
realty, with power of appointment among children, and in default of appointment, 
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in trust for the children, subject to parents’ life interest, in equal shares, to vest 
at twenty-one or marriage. The settlement contained the usual power of sale 
and exchange, but no trust for sale. A son reached twenty-one and died intes- 
tate. Afterwards the husband and wife declared that the shares of persons 
interested in money arising from any sale of the premises should be of the 
quality of personal and not of real estate. Held, that the appointors had power 
to convert the real into personal estate.— Webb v. Sadler, L. R. 8 Ch. 419; 
8s. c. L. R. 14 Eq. 533; 7 Am. Law Rev. 483. 
See Contract, 1; Lien, 2; Power, 1. 
SHAREHOLDER. — See CoMPANY. 
Suir. — See ApmiraLty; CoLuision; Freignt; Insurance; Lien, 1; 
Penatty; SatvaGE; TENDER. 
StenaTurRE. —See 1, 3. 
Stanper. — See 
Soxicrror anp Ciient. —See Discovery, 2. 
SovereiGn State. — See ApmraLty. 


Specratty Dest. 


A. agreed to lease a mine from B. Disputes arose between A. and B. upon 
the subject of the lease. An action was brought by B. and an injunction 
applied for by A.; but finally matters were left to arbitration. The arbitrator 
awarded a sum to B. to be paid by A. A. died. Held, that said sum was 
awarded as damages and not as rent, and therefore could not be proved as 
a specialty debt in the administration of A.’s estate. — Talbot v. Earl of Shrews- 
bury, L. R. 16 Eq. 26. 


Speciric PERFORMANCE. 
The court decreed specific performance of an agreement to execute a mort- 
gage with an immediate power of sale. — Hermann v. Hodges, L. R. 16 Eq. 18. 
Statute. — See Arrorney; Bankruptcy, 3; DamaGes; PEpLaR; 
Penatty; Principa, SURETY. 
StaTuTE oF Fraups. — See Fraups, STaTUTE OF. 
Statute or — See Limirations, STATUTE OF, 
Suppana.—See Discovery, 2. 
SuproGation. — See Costs, 1. 
Surety. — See Principat SuRETY. 
TENANT FoR Lire. —See ANTICIPATION. 


TENDER. 

In a case of salvage the Cinque Port Commissioners awarded £800. The 
owners appealed, and tendered by act in court £100 and costs. Held, that such 
tender could be made although no tender had been made before the appeal. — 
The Annette, L. R. 4 Ad. & Ec. 9. 

Titte. —See Cuarity; VeNpoR AND PurcHaseEr, 2. 
Torr. —See Trover. 
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TROVER. 


B. held goods under a bill of sale, which was set aside as fraudulent as against 
the trustee of the seller, who was bankrupt. At the application of the trustee, 
B., who had sold the goods, was ordered to pay over the proceeds to said trustee. 
Held, that said trustee had affirmed said sale by B., and therefore could not 
bring trover against B. for the difference between the value of said goods and the 
amount of the proceeds of said sale. — Smith v. Baker, L. R. 8 C. P. 350. 


Trust. 


A testator on his death-bed told F. and her husband that he had left them the 
bulk of his property, and requested them to pay an annuity to N., which they 
promised to do. Held, that the bequests to F. and her husband in the testator’s 
will were subject to a trust for the payment of said annuity. — Norris v. Frazer, 
L. R. 15 Eq. 318. 

See Company, 2; Priority. 


Urtra Vires.— See Company, 8. 


UNCONSCIONABLE BarGaIN. 


Actions restrained upon bills obtained for sums advanced with extortionate 
interest thereon from a minor entitled to a large property in the event of his sur- 
viving his father. Discussion of doctrines of equity as to relief of expectant heirs 
from unconscionable bargains. — Earl of Aylesford v. Morris, L. R. 8 Ch. 484. 


Unpve INFLUENCE. 
Comments upon the degree of influence exercised by a legatee upon the tes- 


tator necessary to sustain a plea of undue influence. — Parfitt v. Lawless, L. R. 
2P. & D. 462. 


Uses, STATUTE OF. 

The owner of a fee granted to B., C., and D. a perpetual yearly rent charge 
of £9, *‘to hold the said rent charge unto A., B., and C., their heirs and 
assigns, to the use of the said A., B., and C., their heirs and assigns, forever as 
tenants in common, and in equal shares.” Held, that the grant operated as a 
grant at common law, and not under the Statute of Uses. — Orme’s Case, L. R. 
8 P. 281. 


VENDOR AND PURCHASER. 


1. E. purchased a lot of land at auction, and agreed to take the timber 
thereon, which was sold separately, at a price stated by the auctioneer. In 
stating the price of the wood, the auctioneer accidentally omitted in the valua- 
tion a considerable portion of the wood upon said lot. Held, that the sale 
would not be set aside because of the mistake of the auctioneer. — Griffiths v. 
Jones, L. R. 15 Eq. 279. 

2. Land was sold at auction subject to the conditions that the vendors should, 
within seven days, deliver an abstract of their title, and that all objections to 
the title not stated by the purchaser within fourteen days should be considered 
waived; the purchaser failing to comply with said conditions to forfeit his 
deposit. W. purchased the estate, and the vendors within seven days delivered 
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an abstract showing no title. The purchaser, after the expiration of fourteen 
days, objected to the title. It subsequently appeared that the vendors’ title was 
insufficiently set forth in the abstract. Held, that the purchaser was entitled to 
recover back his deposit, as no complete abstract of title had been delivered, and 
as said conditions did not apply to the case of the vendors being unable to give 
a title. — Want v. Stallibrass, L, R. 8 Ex. 175. 


Verpicr.—See Crimiat Law, 2. 


Vestep Interest. 

A testator gave a legacy to J. to be vested in him on attaining the age of 
twenty-one years, or if he should die under that age, leaving lawful issue at his 
death. In case he should die without attaining a vested interest, then over. J. 
attained twenty-one years, and died in the testator’s lifetime, leaving a daughter. 
Held, that J. died without attaining a vested interest, and that the gift over took 
effect. — In re Gaitskell’s Trust, L. R. 15 Eq. 386. 


WILL. 


1. The deceased requested two illiterate persons to place their signature upon 
a paper. No explanation was given of the document, and there was no evidence 
that the name of the deceased was upon the paper when said witnesses signed it. 
Held, that the document was not duly executed as a will. — Pearson v. Pearson, 
L. R. 2 P. & D. 451. 

2. A testator made two wills containing inconsistent disposition of his prop- 
erty. The first will only nominated an executor. With consent of all parties, 
both wills were admitted to probate, and said executor appointed. — Jn the Goods 
of Griffith, L. R. 2 P. & D. 457. 

8. A witness to a will stated that on entering the room where the testator 
was, he was desired by D. to witness the testator’s will. No other allusion was 
made to the will, and nothing was said by the testator. Held, that there was no 
evidence that the testator acknowledged his signature to the will in the presence 
of the witness. — Morritt v. Douglas, L. R. 3 P. & D. 1. 

4. A testator gave instructions to his attorney to prepare his will, with par- 
ticular directions as to his residuary personal estate. A will was drafted in 
which the word ‘‘ real” was inserted in place of ‘* personal” in the residuary 
clause, by mistake of the attorney, and in that form the will was signed. Held. 
that the alleged mistake could not be corrected. — Harter v. Harter, L. R. 3 P, 
& D. 11. 

5. A testator made a will and a codicil referring to the will by its date. The 
name of the executor appointed in the will was written upon an erasure. Held, 
that the declaration of the testator made before the execution of the codicil that 
he had appointed said person named in his will his executor was admissible in 
evidence. — In the Goods of Sykes, L. R. 3 P. & D. 26. 

6. A testator executed a will in 1866 and a codicil thereto in 1871. In 1871 
he executed a will revoking all other wills and codicils. In 1872 he executed a 
codicil to the will of 1866, concluding, *‘ I confirm the appointment of my son 
as executor of my will and codicil.” Held, that the will of 1866 was revived, but 
not the codicil of 1871. — In the Goods of Reynolds, L. R. 3 P. & D. 35. 

7. A testator in a fit of delirium tremens destroyed his will. The pieces 
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were preserved, and the testator subsequently observed that he must have been 
insane when he destroyed the will, and that he would make another. Held, that 
there had been no revocation of the will. — Brunt v. Brunt, L. R. 3 P. & D. 87. 

8. A testator born in Ireland, but domiciled in Spain, executed a will in Eng- 
land, and several codicils in Spain, and a further codicil in England, confirming 
said will in whatever it did not clash with the codicil, which was to be considered 
as the testator’s last will. Held, that the Spanish cddicils were not revoked. — 
In the Goods of De La Saussaye, L. R. 3 P. & D. 42. 

See APPOINTMENT ; CuariTy; Cass; ConpiT1on; EstopreL; EvipENCcE; 
Lrrration; Propate; Trust; Inprrect InrLuENcE; VeEsTep INTEREST. 


Worps. 
** Costs to abide the event.” — See Costs, 2. 
** Heirs.” — See Leaacy, 1. 
Insanity.” —See Insanity. 
** Nephews and Nieces.” — See Devise, 1. 
** Sickness.” —See Insanity. 
** Specifically.” —See Devise, 3. 


Writ. 

The defendants were a Scotch railway company, having no part of their rail- 
way in England, but having running powers over an English railway to Carlisle. 
’ A writ was served at Carlisle on the defendants’ booking clerk, who had no power 
beyond that of issuing tickets to passengers, and who was the only officer of the 
defendants in England. Held, that the writ was not served upon the company, 
— MacKereth v. Glasgow and South-western Railway, L. R. 8 Ex. 149. 


VOL. VIII. g 


| | 


114 SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 41 California; 45 Georgia; 22 Grattan 
(Virginia) ; 36 and 37 Indiana; 33 Iowa; 24 Louisiana Annual; 36 Maryland; 
107 Massachusetts; 2 Nebraska; 51 New Hampshire; 50 New York; 68 
North Carolina; 29 and 30 Wisconsin; also from 15 Wallace (Supreme Court 
of the United States).] 


AxsuTtor.—See Way, 2. 


ACCEPTANCE. 

Defendants drew a bill against a cargo shipped by them, and indorsed and 
delivered to plaintiffs the bill, and also the bill of lading of the cargo, authoriz- 
ing them to sell the cargo and apply the proceeds to payment of the bill. The 
drawee refused to accept the bill without delivery of the bill of lading. Held, 
that presentment and notice of non-acceptance were excused. — Schuchardt v. 
Hall, 36 Md. 590. 

See Bits anp Nores, 1. 


Account. —See Warranty, 1. 


ACTION. 


1. No action lies for distraining for more rent than is due. — Hamilton v. 
Windolf, 36 Md. 301. 

2. An action lies against one who induces third parties to break their 
contracts to perform work and labor for the plaintiff, although such parties are 
not strictly plaintiff’s servants. — Walker v. Cronin, 107 Mass. 555. 

3. S. ordered quantities of two substances, from their respective manufact- 
urers, to be sent to him by a certain carrier. Both substances were explosive, 
ordinarily used together, and peculiarly dangerous when so used. The manufact- 
urers, ignorant of each other’s action, delivered the respective substances, in 
apparently harmless packages, to the carrier, who had no notice of the contents 
of the packages, and transported them together with due care. They exploded, 
and the carrier and a third person suffered damage. Held, that the manufact- 
urers, but not S., were jointly liable to the carrier and the third person in several 
actions brought by them. — Boston & Albany R.R. Co. v. Shanly, 107 Mass. 
568. 

4. Declaration for that defendant, being a school-teacher, was employed to 
inquire into the qualifications of certain scholars, and truthfully to make report 
thereof to the school committee ; and did examine the plaintiff, who was one of said 
scholars, and maliciously, deceitfully, and falsely reported that he was not quali- 
fied to be retained in the school, whereas in truth he was so qualified; by reason 
whereof plaintiff was excluded from the school. Held, good on demurrer. — 
Hammond vy. Hussey, 51 N. H. 40. 
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See AcEent, 1; anp Nores, 1; Curcx, 2; ConstiruTionat Law, 
State, 5; Conrract, 1; Contract, 1, 2; IncuMBRANCE; Lorp’s 
Day, 1,2; Master anp Servant; Tenant in Common, 2; Way, 2. 


ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 


ADVANCEMENT. 
A promise by a father to give up to his son notes executed by the latter to the 


former is without consideration, and cannot be enforced as an advancement. — 
Denman v. McMahin, 37 Ind. 241. 


ADVERSE PossEssion. — See DowER. 
AFFIDAVIT. —See Jury, 2. 


AGENT. 

1. A foreign corporation may sue its agent for money had and received to 
its use in the course of business, although such business was unlawful by reason 
of the company’s non-compliance with the statutes regulating such corporations. — 
United States Express Co. v. Lucas, 36 Ind. 361. 

2. Plaintiffs sent by defendant, a common carrier, goods marked C. O. D., to 
a person to whom plaintiffs’ travelling agent had sold them on credit, though he 
had authority only to sell for cash. The agent ordered defendant to deliver 
them without collecting the price, which he did. The jury were instructed that 
defendant was not liable, unless they should find that the marking of the goods 
was suflicient to put him on inquiry as to the extent of the agent’s authority. 
Verdict for defendant, which the court refused'to set aside. — Daylight Burner 
Co. v. Odlin, 51 N. H. 56. 

3. An authority to sell property is not an authority to transfer it in payment 
of the owner’s debts. — Butts v. Newton, 29 Wis. 632. 

4. The forcible seizure by a public enemy of public moneys in the hands of a 
government agent discharges him from liability to account for such moneys. — 
United States v. Thomas, 15 Wall. 337. 

See Deep, 1; Fraups, Stature or, 1; Huspanp anp Wire, 3; Iy- 
SURANCE (Fire), 1,5; Insurance (Lire), 1; Master anp SERVANT. 


AGREEMENT. — See 3; CONTRACT. 


AIDER BY VERDICT. 
Ejectment to recover ‘‘ six — of lot No. five.” Held, that the declaration 
was bad, and not cured by a verdict finding that plaintiff was entitled to recover 
** Six acres of lot No. five.” — Unversaw v. Myers, 37 Ind. 487. 


AMENDMENT. — See Bankruptcy, 3; Sax. 


ANIMAL, 

One on whose close hens are trespassing has no right to kill them, though in 
consequence of former like trespasses he has asked their owner to shut them up, 
and threatened to kill them if he should not do so. — Clark v. Keliher, 107 
Mass. 406. 


f 
| 
| 
| 
| | 
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APPEAL. 

1. Plaintiff having obtained a verdict for $500, remitted $5, parcel thereof, 
and took judgment for $495 ; the right of appeal existing only when the judgment 
was for $500 or more. Held, that this release was unlawful and void, and that 
defendant might appeal. — Hansbrough v. Stinnett, 22 Gratt. 593. 

2. An appeal lies from a void judgment. — Shoemaker v. Grant County, 36 
Ind. 175. 

8. An agreement of parties to an action that the decision of an inferior court 
should be final, held, void, and appeal from such decision allowed. — Falkner 
v. Hunt, 68 N. C. 475. 

See ConTempT, 1. 


APPLICATION OF PAYMENTS. 


Payments made on a debt and applied at the time of payment to the interest 
due, by consent of both parties, cannot afterwards be recovered back or applied 
to the satisfaction of the principal, on the ground that the interest reserved was 
usurious. — Johnson v. Phillips, 24 La. Ann. 156. 


ASSAULT. 

An indictment charging in a single count an assault upon A. and B. is good, 
and is supported by proof of an assault on A. alone. — Commonwealth v. 
O'Brien, 107 Mass. 208. 

See Trespass. 

AssIGNEE. — See Bankruptcy, 2. 

ASSIGNMENT. — See. Bankruptcy, 1, 4; Warranty, 1. 
ATTACHMENT. — See Esrorret; ForetGN ATTACHMENT; SEAL. 
Arrorney. — See CHAMPERTY; JURISDICTION; ProcHEIn Ami. 

Auction. —See Fraups, Statute oF, 3. 


AcQuUIT. 

Defendant was tried on an indictment of one count, sufficient to support a 
verdict of guilty of any degree of homicide. He was found “not guilty of 
murder, but guilty of manslaughter.” On a new trial on the same indictment, 
held, that he could not be convicted of murder. — State v. Martin, 30 Wis. 216. 


Bait. — See Constitutionat Law, Stare, 1. 
BartMEnt. — See Carrier; Lien; Lorp’s Day, 1. 
Bank. — See Cueck, 1, 2; Constirutionat Law, 5; Martian Law. 


Bankruptcy. 

1. A franchise to make a turnpike, and collect tolls thereon, does not pass by 
an assignment in bankruptcy. — People v. Duncan, 41 Cal. 507. 

2. B. and S. were partners, doing business in New York and in Virginia. On 
May 30, B. was adjudged bankrupt in Virginia, on his own petition filed the 
same day, and C. was appointed his assignee. On July 21, the firm was ad- 
judged bankrupt in New York, on petition of S. filed May 29, and D. was 


_ appointed assignee of the firm. Held, that D. was alone entitled to prosecute 
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suits begun by the firm before bankruptcy, in the state courts of Virginia. — 
Cannon v. Welford, 22 Gratt. 195. 

3. When one who had recovered a judgment became bankrupt, and the 
court afterwards amended the judgment to a larger sum, held, that the assignee 
was entitled to the amount of the judgment as increased. — Zantzinger v. Ribble, 
36 Md. 32. 

4. The Bankrupt Act requires assignments to be made by the judge or 
register, ‘‘ by instrument under his hand.” Held, that the signature of the judge 
or register is not necessary to an assignment. Ib. 

5. The Bankrupt Act did not take effect, so as to suspend state insolvent 
laws, until June 1, 1867. — Chamberlain v. Perkins, 51 N. H. 336. 

See SropraGE TRansitu. 


But or Lapina. — See ACCEPTANCE. 


anp Notes. 

1. The drawer of a bill of exchange, purporting to be drawn “‘ against twelve 
bales of cotton,” procured its discount by a bank. The drawee afterwards, by 
letter to the drawer, promised to accept the bill on receipt of the cotton; the 
letter was shown to the holder of the bill, who presented it for acceptance, which 
was refused; and the drawee sold the cotton, on receiving it, and credited its 
proceeds to the drawer, who was largely in his debt. Held, that the holder 
could not sue the drawee either on his promise to accept, or for the proceeds 
of the cotton. — Hachange Bank of St. Louis v. Rice, 107 Mass. 37. 

2. A promissory note executed by a foreigner who cannot read or write Eng- 
lish, and who is fraudulently induced to believe that he is signing an entirely 
different contract, is absolutely void, even in the hands of a bond jide holder for 
value. — Walker v. Ebert, 29 Wis. 194; and see cases referred to in White v. 
Graves, 107 Mass. 325, 328. 

See AccerTaNCE; ADVANCEMENT; Bona Purcuaser; CHECK; 
ConsIDERATION; HusBanpD aND Wire, 2; PiEapinc; Stamp, 2; SURETY; 
7.x. i, 


Bona Five Purcwaser. 

When a bill is found in the hands of the drawee, it is to be presumed that he 
holds it for acceptance or after payment, and therefore a person receiving it from 
him without inquiry is not a bond fide holder. — Central Bank of Brooklyn v. 
Hammett, 50 N. Y. 158. 

See Brits anp Notes, 2; Deep, 2. 

Bonp. —See ConstperaTion; ConstituTionaL Law, 2; Money; Suave. 
Bounty. — See ConstituTionaL Law, State, 7. 
Association. — See Penatty. 


BURGLARY. 
Defendants went by night to the house of the prosecutor and asked for admit- 
tance; on being let in by him, they knocked him down and robbed the house. 
Held, burglary. — State v. Mordecai, 68 N. C. 207. 


By-Laws. — See Restraint oF 
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CanceLLaTion. — See Insurance (Fire), 1; SuRRENDER. 


CaRRIER. 

1. Goods were sent by rail under a contract limiting the carrier’s liability in 
case of loss. Held, that a delivery of the goods to the wrong person, at their 
destination, was not a loss within the meaning of the contract. — Balt. & 0. 
RR. Co. v. McWhinney, 36 Ind. 436. 

2. A steamboat regularly employed in towing barges between certain fixed 
termini, for all persons, for hire, is a common carrier of the barges and their 
cargoes. — Bussey v. Mississippi Valley Transp. Co., 24 La. Ann. 165. 

See Action, 3; AGENT, 2; ConstirurionaL Law, 8, 9; Lien; NEGLI- 
GENCE. 


CHALLENGE. 


When two or more are indicted jointly, the state is entitled to no more per- 
emptory challenges than when the indictment is against one alone. — State v. 
Earle, 24 La. Ann. 38. 

See Jury, 1. 


CHAMPERTY. 


The agreement of an attorney to prosecute a real action on condition. that he 
shall receive a part of the property if it is recovered, held, not champertous 
when the attorney does not agree to pay the expenses of the suit. — Allard v. 
Lamirande, 29 Wis. 502. 


Cuarter. —See Fisnery. 


CuatreL MorrGace. 

Informalities in the execution and recording of a chattel mortgage are cured 
by a subsequent delivery of the property to the mortgagee, as against third par- 
ties whose rights accrue after such delivery. — Morrow v. Reed, 30 Wis. 81. 

See Insuranck (Fie), 2. 


CueEck. 


1. Where a check has several indorsements, the bank on which it is drawn 
is not bound to see to the genuineness of any but the last. — Levy v. Bank of 
America, 21 La. Ann. 220. 


2. The promise of a bank to a depositor to pay all checks which he may 
draw does not make it liable to an action of contract by the holder of a check 
afterwards drawn by him for part of the amount deposited. — Carr vy. National 
Security Bank, 107 Mass. 45. 

— See 2. 
Cruurcu.— See EccrestasticaL Law. 
CoLioquium. —See SLANDER. 

Common Carrrer.—See CarrIER. 
Common Law.—See Fire. 

Common, Tenancy 1x.—See Tenant 1n Common, 
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ConFEDERATE Monry.—See Executor aNpD ADMINISTRATOR, 1; InsuR- 
ANCE 1; Spectric PERFORMANCE. 


Conriscation. —See AGENT, 4; Execuror anp ApMINIsTRATOR, 2; Mar- 
TIAL Law. 


Conruict or Feperat anp Stare AuTuority. — See Bankruptcy, 5; Con- 
STITUTIONAL Law, 6; Parent; Removat or Suits. 


CoNSIDERATION. 


Negotiable bonds issued by a state in aid of the rebellion, and commonly 
circulating in the state, held, no consideration for a promissory note. — Hanauer 
v. Woodruff, 15 Wall. 439. 

See ApvanceMENT; ConstiTuTIONAL Law, 1; Stave; Speciric Per- 
FORMANCE; SURETY. 


Law. 


1. A provision in a state constitution forbidding the enforcement of any debt 
the consideration of which was a slave or slaves, held (following White v. Hart, 
13 Wall. 646, and overruling former decisions of the state court) unconstitu- 
tional. — Mosely v. Hogg, 45 Ga. 600. 

2. A state statute taxing bonds of a company incorporated by the state, 
which bonds are held by citizens of other states, held, unconstitutional (Ciir- 
ForD, Miter, Davis, and Hunt, JJ., dissenting). — Cleveland, Painesville, & 
Ashtabula R.R. Co. v. Pennsylvania, 15 Wall. 300. 

3. A statute requiring travelling merchants and pedlars, not residents of the 
state, to take out a license and pay a fee therefor, held, constitutional. — Sears 
v. Warren County, 36 Ind. 268. : 

4, A statute making the intermarriage of whites and negroes a criminal 
offence, held, constitutional. — State v. Gibson, 36 Ind. 389. 

5. National banks, organized under act of Congress, are bound by the usury 
laws of the states in which they are situated. — First National Bank of White- 
hall v. Lamb, 50 N. Y. 95. 

6. A state statute providing for the extradition of fugitives from justice from 
foreign countries, held, unconstitutional. — People v. Curtis, 50 N. Y. 321. 

7. A statute requiring foreign corporations, before doing business within the 
state, to agree not to remove into the United States courts any suit brought 
against them in a state court, held, constitutional. — Morse v. Home Ins. Co., 30 
Wis. 496. 

8. A state statute taxing freight taken up within the state and carried out of 
it, or taken up outside the state and delivered within it, held, unconstitutional. 
— Reading R.R. Co. v. Pennsylvania, 15 Wall. 232. 

9. A state statute taxing the gross receipts of railroad companies, which 
gross receipts are partly made up of moneys earned by transporting freight to 
and from points without the state, held, constitutional, (MILLER, Frecp, and 
Hunt, JJ., dissenting). — Reading R.R. Co. v. Pennsylvania, 15 Wall. 284. 

See ConstituTIonaL Law, Strate, 8; Exemption, 1, 2; Fisnery. 
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ConstiTuTIONAL Law, STATE. 


1. A constitutional provision that all persons shall be bailable does not entitle 
a prisoner, who has been convicted, to be admitted to bail, as of right, pending 
an appeal, — Ex parte Voll, 41 Cal. 30. 

2. A statute empowering a town to grant aid to a railway passing through it, 
held, constitutional. — Stockton & Visalia R.R. Co. v. Stockton, 41 Cal. 147. 
8s. Pp. Hallenbeck v. Hahn, 2 Neb. 377. 

3. A constitutional provision, that ‘no subject shall be compelled to accuse or 
furnish evidence against himself,” applies to investigations ordered or conducted 
by the legislature. — Emery’s Case, 107 Mass. 172. 

4. The act of congress admitting Nebraska into the Union as a state de- 
clared that ‘‘ this act shall not take effect except upon the fundamental condition 
that within the State of Nebraska there shall be no denial of the elective franchise 
or of any other right, to any person, by reason of race or color.” This act was 
accepted by the state legislature, without a vote of the people. Held, (1) that 
this provision became part of the constitution of the state, (2) that it secured to 
colored men the right to sit on juries (Mason, C. J., dissenting). — Brittle v. 
The People, 2 Neb. 198. 

5. Defendants, in building a railroad, cut through a ridge near plaintiff's 
land, which had before been protected by the ridge from the freshets in a river 
near by; but which, after such cutting, was flowed and injured by a freshet. 
Held, that this was a taking of plaintiff's property, within the meaning of the 
Constitution, and that an action lay to recover compensation therefor. — Zaton 
v. Boston, Concord, & Montreal R.R., 51 N. H. 504. 

6. The legislature may confer on a private corporation the exclusive right to 
make and sell gas, and to erect works and lay pipes therefor, within the limits 
of a town. — State v. Milwaukee Gas-Light Co., 29 Wis. 454. 

7. The legislature may authorize, but cannot compel a town to levy a tax for 
the payment of bounties to soldiers. — State v. Tappan, 29 Wis. 664. 

8. A constitutional provision that no person shall be held to answer for a 
criminal offence, ‘* unless on the presentment or indictment of a grand jury,” was 
amended by substituting the words, ‘* without due process of law.” Held, that 
neither this clause, as amended, nor the like expression in the fourteenth ameud- 
ment to the Constitution of the United States, forbids the prosecution of felonies 
by information. — Rowan v. The State, 30 Wis. 129. 

See ConsTiTuTIONAL Law; Exemprion, 1. 


Contempt. 
1. An appeal lies from a sentence for contempt. — Whittem v. The State, 36 
Ind. 196. 


2. The Governor has power to pardon a sentence for contempt. — State v. 
Sauvinet, 24 La. Ann. 119. 


ConTRACT. 


1. Plaintiff entered into defendant's employment, under a contract to serve 
as clerk till a certain time and then to become a partner. Before the time ar- 
rived, defendant discharged him, and refused to receive him as partner, and 


1 
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plaintiff sued for breach of contract. Held, that the contract was entire, and the 
action not prematurely brought. — Dugan v. Anderson, 36 Md. 567. 

2. Plaintiff declared on a written contract, whereby he agreed to sell to 
defendant a farm occupied by him. The contract provided that no wood should 
be removed from the premises ‘* save fire-wood for use in the house,” and that on 
payment of the price plaintiff would give defendant a deed of ** the fee-simple of 
the said premises.” The declaration alleged a tender of a deed of ‘‘ the prem- 
ises described in said agreement,” and defendant's refusal to pay the price. The 
answer denied such tender, The evidence was that plaintiff tendered a deed, 
but that before the tender the buildings on the land were burned, whereby the 
value of the estate was reduced by one third of the contract price. Held, that 
plaintiff could not recover. — Wells v. Calnan, 107 Mass. 514. 

3. Where a building contract stipulated that the materials should be of the 
best quality and the work performed in the best manner, subject to the accep- 
tance or rejection of an architect, and all to be in strict accordance with plans 
and specifications referred to, and to be paid for when done completely and 
accepted, eld, that the architect’s acceptance did not preclude the owner 
from denying that the work was properly done. — Glacius v. Black, 50 N. Y. 
145. 

See Acrion, 2; Bits anp Notes, 1, 2; Carrer, 1; CHAMPERTY; 
Cneck, 2; Damaces, 1; Fraups, Statute or, 1, 3; Contract; 
Insurance (Fire), 5; Lorp’s Day, 1; Municrpan Corporation, 1; Pa- 
TENT; Speciric PERFORMANCE; TENANT In Common, 1. 


Conversion. —See JupGMENT, 2; Lorp’s Day, 1. 


CorPoRATION. 


Action brought under the provisions of a statute to charge a stockholder with 
debts of the corporation. Defendant relied on the facts (1) that the company 
was never duly organized, and (2) that he had transferred his stock before ac- 
tion brought. Held, that defendant, having attended meetings of the company 
and acted as a director, was estopped to make the first objection, and that the 
second was no defence. Hager v. Cleveland, 36 Md. 476. 

See AGEent, 1; ConstiruTionaL Law, 2, 7; Evipence, 1; FisHery; 
Monicrpat Corporation; PLEADING. 


COVENANT. 
A covenant in a conveyance that the land conveyed amounts to a certain 
quantity does not run with the land. — Salmon v. Vallejo, 41 Cal. 481. 
See INcUMBRANCE. 


CoverturE. — See Huspanp WIFE. 


CriinaL Law. —See Assautt; AuTrerois Acquit; BurGitary; CHat- 
LENGE; CHAMPERTY ; CoNsTITUTIONAL Law, 4, 6; CoNnsTITUTIONAL Law, 
Strate, 1, 8; Contempt, 1, 2; Evipencr, 2; Forcery; Granp Jury; 
InpicTMENT; JuRY, 1; Prorane SweartnG; Stamp, 2; VeRvicr, 1, 2; 
WIrNEss. 


Custom. —See Evipence, 4. 
Dam. — See Evipence, 4; FIisHery. 
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DaMAGEs. 

1. In an action for breach of contract to make and deliver certain machines, 
the measure of damages is the difference between the price agreed to be paid for 
the machines and their market value; and this rule is not affected by the fact that 
they are patented, and that plaintiff has the exclusive right to sell them when 
made. — rink v. Tatman, 36 Ind. 259. 

2. A railroad company took proper proceedings to acquire title to land on 
which it had before unlawfully entered and erected buildings. Held, that the 
owner was entitled to the value of the land as improved. — Graham v. Connersville 
& New Castle Junction R.R. Co., 36 Ind. 463. 

See 1; INCUMBRANCE. 


DerstTor aNp Crepiror.— See Exemption, 1, 2; War. 


DEDICATION. 


On an issue whether certain land was ever dedicated as a street, testimony of 
the owner, that he never intended so to dedicate it, is incompetent. — Columbus 
v. Dahn, 36 Ind. 330. 


Deep. 

1. A deed complete except in the omission of the grantee’s name, which was 
afterwards inserted by an agent according to parol instructions of the grantor, 
held, void. — Upton v. Archer, 41 Cal. 85. 

2. A deed never delivered by the grantor, but stolen from him by the grantee 


named in it, is void even against a subsequent bond fide purchaser. — Tisher v. 
Beckwith, 30 Wis. 55. 


3. P. executed a deed to B., and delivered it to S. with instructions to hold it 
subject to his control during his life, and in case of his death to deliver it to B. 
P. died, and S. thereupon delivered the deed to B. Held, that there was no valid 
delivery, and nothing passed by the deed. — Prutsman v. Baker, 30 Wis. 644. 

See Cnarre, MortGaGe; Covenant; ForGery; Fraups, or, 
2; IncumBraNncE; Lunatic; SURRENDER; Way, 1. 

Detivery. —See AGENT, 2; Carrier, 1; CaatreL MortGaGe; Dezp, 2, 3. 
Descent. —See Warranty, 2. 
Devise. — See Warranty, 2; WILL, 2. 
Director. —See Corporation. 
Distress. — See AcTIoN, 1. 


Dower. 


Possession under a sheriff’s deed purporting to convey the interest which the 
judgment debtor had on a certain day is not adverse to the debtor's wife; and 
no length of such possession is a bar to her claim of dower. — Cowan v. Lindsay, 
30 Wis. 586. 


Easement. —See License; Party-wati; Way, 1. 


Ecc esiasTicaL Law. 


Where church members have been excommunicated by church authority, a 
civil court will not inquire into the grounds and regularity of the proceedings, 
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but will inquire whether the persons acting in the matter were, by the laws of 
the church, competent to excommunicate at all. — Bouldin v. Alexander, 15 
Wall. 131. 

EsectMenT. — See JupGMENT, 1. 

Exection. — See Vorer. 
Emancipation. — See MarriaGe. 
Eminent Domarn.— See Damaces, 2; ConstiruTionat Law, Stare, 5. 
Equity.—See Fraups, Stature or, 2; Penatty; Usury. 


Escape. 


Judgment recovered against the sheriff for the escape of a debtor taken in 
execution is a bar to a subsequent recaption of the debtor. — Ex parte Voltz, 37 
Ind. 175. 


Escrow. — See Deep, 3. 


Estorre.. 


Defendant caused plaintiff’s goods to be attached, relying on his representa- 
tions that they were the property of another. Held, that plaintiff was estopped 
to show that his representation was false, though when he made it he had no 
notice of the debt for which the goods were attached, and did not intend to 
deceive defendant. — Horn v. Cole, 51 N. H. 287. 

See CorPORATION; JUDGMENT, 1; PLEADING. 


EVIDENCE. 

1. In an action brought under the provisions of a statute to charge a stock- 
holder with debts of the corporation, the books of the corporation relating to 
its private transactions are not admissible in evidence. — Hager v. Cleveland, 36 
Md. 476. 

2. Parol evidence is admissible to contradict an officer’s indorsement of ser- 
vice on a warrant which has not been returned. — Commonwealth v. Moran, 107 
Mass. 239. 

3. In an action against a surgeon for malpractice, evidence that he is, and is 
reputed to be, skilful in his profession, is material (CHurcu, C. J., Peckuam, 
and Grover, JJ., dissenting). — Carpenter v. Blake, 50 N. Y. 696. 

4. In an action by a lower against an upper mill-owner, for shutting off the 
water, evidence of a custom of upper mill-owners on other streams to do the 
like, at certain times, is inadmissible. — Timm v. Blear, 29 Wis. 254. 

5. Action for rent. Defence, that it had been paid to plaintiff under a judg- 
ment recovered in an action brought by him in a foreign court, against one who 
was liable therefor jointly with defendant. Held, that such payment might be 
proved by parol, and that it was not necessary to prove the judgment by the 
record. — Hawes v. Woolcock, 30 Wis. 213. 

See ConstiruTionaL Law, State, 3; DepicaTion; Fraups, StaTuTE OF, 
1; Sramp, 1; Witness. 


Exception. — See Fraups, STaTuTE OF, 2. 
Excommuntcation. —See EccrestasticaL Law. 
Execution. — See Escare; EXxeMprion. 
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EXECUTOR AND ADMINISTRATOR. 


1. Executors authorized to hold money of the testator, or to loan it out as 
they might think best, and to pay testator’s children when they came of age, in- 
vested, by order of court, the shares of two infant children in confederate bonds, 
which became worthless. Held, that the executors were not liable for the loss. 
— Fugate v. Honaker, 22 Gratt. 409. 

2. An executor is not liable for money of his testator confiscated by the con- 
federate government. — Newton v. Bushong, 22 Gratt. 628. 
See Removat or Suits, 1; Wut, 1. 


EXEMPTION. 


1. A clause in a state constitution increasing the amount of property ex- 
empted from seizure on execution, held, unconstitutional as against creditors by 
judgment recovered before such enactment. — Gunn v. Barry, 15 Wall. 610. 

2. Homestead exemption laws of a state, so far as they apply to contracts 
entered into or debts contracted before their passage, are unconstitutional. — 
The Homestead Cases, 22 Gratt. 266. 


Exrrapirion. — See Constitutionat Law, 6. 
Fatsrt Representations. — See Sage. 
Fretony. — See Constitutional Law, Stare, 8. 


Five. — See Penatty. 


Fire. 


The Stat. 6 Ann. c. 31, s. 6, exempting from liability for damage by fire in 
certain cases, is part of the common law of this country; otherwise of the Stat. 
14 Geo. III. c. 78, s. 86, on the same subject. — Spaulding v. Chicago & N. W. 
Railway Co., 30 Wis. 110. 

See Conrract, 2. 


Fire Insurance. — See Insurance. 


FIsHery. 


The charter of a corporation authorized it to build a dam across a river, pay- 
ing damages to the owners of fishing rights above. By a general statute all acts 
of incorporation are subject to amendment, alteration, or repeal, at the pleasure 
of the legislature. The company built its dam and paid the damages; after 
which, the legislature passed an act requiring a fish-way to be built and main- 
tained in thedam, Held, constitutional. — Holyoke Water Power Co. v. Lyman, 
15 Wall. 500. 


FIxtTure. 


Bricks in a kiln do not pass to the vendee by the sale of the kiln. — East v. 
Ealer, 24 La. Ann. 129. 


See DamaaGes, 2. 


Foreign ATTACHMENT. — See Municipat Corporarion, 2. 
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ForGERY. 


It is forgery to alter a mortgage by inserting a memorandum of part-pay- 
ment of interest, even after all that is due on the mortgage has been paid, and 
the instrument given up. — Hotchkiss v. Olmstead, 37. Ind. 75. 

See Stamp, 2. 


FrancuisE. —See Bankruptcy, 1. 
Fraup. —See Sate. 


Fraups, STATUTE OF. 


1. Plaintiff, at defendants’ request, bought land in his own name for their 
benefit. Defendants verbally promised to pay the purchase-money, but failed to 
do so. Whereupon, pursuant to the conditions of sale, the land was resold at 
a less price, and plaintiff was compelled to pay the difference, to recover which 
he sued defendants. Held, that the contract between plaintiff and defendants 
was one of agency, and not for the sale of land, provable by parol, and not 
within the statute (MILLER, J., dissenting). — Baker v. Wainwright, 36 Md. 
336. 
2. A deed poll of land containing an ore-bed included a clause ‘‘ reserving to 
the grantor the right of mining on the granted premises” a certain quantity of 
ore annually at a certain duty per ton. Held, that this clause was a reservation, 
and not an exception, and that therefore the statute was no defence to a bill to 
reform it on the ground of mistake. — Stockbridge Iron Co. v. Hudson Iron Co., 
107 Mass. 290. 

3. Where a number of articles of furniture were sold by auction at the same 
time to the same person, in separate lots, each lot being of less value than $33, 
but the whole value exceeding that amount, held, that the contract was entire 
and within the statute. — Jenness v. Wendell, 51 N. H. 63. 

See License. 


FRAUDULENT CONVEYANCE. 


There is no legal presumption that a conveyance from husband to wife is 
fraudulent as against a judgment creditor of the husband, whose judgment was 
recovered after the conveyance. — Hussey v. Castle, 41 Cal. 239. 


Freicgut. — See Law, 8, 9. 

GaARNISHMENT. — See ForEIGN ATTACHMENT. 

Gas. See ConstiruTionaL Law, STATE, 6. 
Gotp. — See Money. 


GRAND JurRY. 


Indictment quashed because the witnesses before the grand jury were exam- 
ined publicly. — State v. Branch, 68 N. C. 186. 
See ConstiTuTIONAL Law, Stare, 8. 


Guarpian. — See Priority. 
Hapeas Corpus. —See Prerogative, 2. 
HanpwnritTinG. — See Bankruptcy, 4; CHEck, 1. 
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Hearsay. —See Jury, 1. 
Hens. — See ANIMAL. 
Hicguway.— See Way. 
Homesteap. — See Exemprion, 2. 
Homicipe.— See Autrerois Acquit; VERDICT, 2. 


HusBaNnp WIFE. 

1. A judgment against a married woman, rendered in an action brought on 
a contract made by her during coverture, is not void, and cannot be impeached 
in a collateral action. — Gambette v. Brock, 41 Cal. 78. 

2. Although a married woman may, by statute, transfer a note by indorse- 
ment, with her husband’s consent, such indorsement does not make her liable on 
the note as an ordinary indorser. — Moreau v. Branson, 87 Ind. 195. 

3. A married woman is not liable for materials bought by her husband and 
used by him in building a house on her land. — Miller v. Hollingsworth, 33 Iowa, 
224. 

See Dower; FraupuLent CoNvEYANCE; PowER. 


Contract. 

1. An action lies for the price of furniture sold to be used in a house of ill- 
fame, although the seller had notice of such intended use at the time of sale 
(Howe t, J., dissenting). — Hubbard v. Moore, 24 La. Ann. 591. 

2. Defendants kept a billiard-room and a bar: the former was licensed, the 
latter not. Plaintiff was employed to attend on both indifferently. Held, that 
he could recover no compensation for his services. — Bixby v. Moor, 51 N. H. 
402. 

Income. — See Tax, 2. 
INCUMBRANCE. 

An action lies for a breach of the covenant against incumbrances in a convey- 
ance, to recover nominal damages, though no actual damage has been sustained 
(Dixon, C. J., dissenting). — Zaton v. Lyman, 30 Wis. 41. 


INDICTMENT. 
Indictment for murder, not containing the words, ‘‘ with malice aforethought,” 
held, good (Howe 1, J., dissenting). — State v. Phelps, 24 La. Ann. 493. 

See AssauLr; CHALLENGE; ProraNne SwearinG; Stamp, 2; Verpicr, 2. 
Ixporser. — See Cueck, 1; Huspanp anp Wire, 2; Insurance (Fire), 3. 
Inrant, — See Priority; Procnerm Ami. 
Inrormation. —See ConstituTionaL Law, State, 8. 
Ingunction. —See Usury. 

Insanity. — See Insurance (Lire), 3; Lunatic. 


Insurance (Fire). 
1. Defendants wishing to cancel a policy issued to plaintiffs by them, plaintiffs 
surrendered it to defendants’ agent, who notified them that he was ready to pay 
them the return premium. A month afterwards he did pay it to plaintiffs’ agent, 
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who received it, neither party knowing that the insured property had in the mean 
time been burnt. Held, that defendants continued liable on the policy. — Hol- 
lingsworth v. Germania Fire Ins. Co., 45 Ga. 294. 

2. Goods were insured by a policy conditioned to be void if the insured was 
not the ‘‘ sole and unconditional owner” of the property. There was a mortgage 
on the goods. Held, no forfeiture of the policy (MittER, J., dissenting). — 
Hubbard v. Hartford Fire Ins. Co., 33 Iowa, 325. 

3. The liability of a mortgagee as indorser of the mortgage note to an 
assignee of the mortgage gives him an insurable interest in the mortgaged prop- 
erty. — Williams v. Roger Williams Ins. Co., 107 Mass. 377. 

4. Where a specific parcel of property is insured by a policy containing a 
clause providing for an apportionment of the loss in case of other insurance on 
the property, and the same property is covered by another policy which also in- 
cludes other property, this constitutes other insurance within the meaning of the 
clause. — Ogden v. East River Ins. Co., 50 N. Y. 388. 

5. Plaintiff applied to M., who was agent of defendants and of other com- 
panies, for insurance to a certain amount and at a certain rate. M. decided to 
insure with defendants, entered a contract to that effect in his register, received 
the premium and paid it to defendants; after which, but before a policy was 
issued, the goods were burnt. Held, that there was a valid contract of insurance, 
on which defendants were liable (ALLEN, RaPaLLo, and ANDREWS, JJ., 
dissenting). — Ellis v. Albany City Fire Ins. Co., 50 N. Y. 402. 

6. A steamboat was insured against fire by policy conditioned to be void, “if 
gunpowder, camphene, spirit-gas, naphtha, benzine or benzole, chemical, crude, 
or refined coal or earth oils, are kept or used on the premises without written 
consent.” Held, that the unauthorized use of kerosene oil for lighting did not 
forfeit the policy. — Morse v. Buffalo F. & M. Ins. Co., 30 Wis. 534. 


InsuRANCE (LiFe). 


1. A life insurance company had an agent in Alabama at the breaking out of 
the war, whose authority to receive premiums was recognized by the company 
after the issue of the President’s proclamation forbidding commercial intercourse. 
One who held a policy issued by the company paid to the agent, in 1862, pre- 
miums due thereon, in Confederate money. Held, a good payment. — Sands v. 
N. Y. Life Ins. Co., 50 N. Y. 626. 

2. The holder of a policy of life insurance issued by defendants, conditioned 
to be void if the annual premiums were not duly paid, resided in Georgia, and 
by reason of the war could not pay the premiums. Held, that payment at the 
time was excused, and that a tender of the amount due after the war revived 
the policy. — Cohen v. N. Y. Mutual Life Ins. Co., 50 N. Y. 610. 

3. Action on a policy conditioned to be void if the assured should die by his own 
hand. It was admitted that he killed himself. Held, that if he was so insane as 
to be unable to understand the moral character of his act, or was impelled thereto 
by an irresistible insane impulse, the policy was not avoided, though the assured 
intended to kill himself (Strona, J., dissenting). — Mutual Life Ins. Co. of 
N. Y. v. Terry, 15 Wall. 580. 

InTEREST. — See APPLICATION OF PayMENTS; ConstiTUTIONAL Law, 5. 


Surety; Usury; War. 
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INTERNAL ReveNvE. —See Tax, 2. 


JUDGMENT. 

1. In ejectment for two parcels of land, defendant denied plaintiff's title; 
plaintiff offered evidence of his title to both parcels, and recovered one only, the 
judgment being silent as to the second. Held, that plaintiff was barred by 
the judgment from claiming the second parcel. — Thompson v. McKay, 41 Cal. 
221. 

2. Satisfaction of judgment recovered in an action of trespass for the conver- 
sion of chattels vests the property of the chattels in the defendant, by relation, 
from the time of the conversion. — Smith v. Smith, 51 N. H. 571; s.c.50 N. H. 
212; 7 Am. L. Rev. 499. 

See AppEaL, 2; Bankruptcy, 3; Contempt, 1, 2; Escape; Evipence, 5; 


Exemption, 1; Huspanp anp Wire, 1; JURISDICTION; Prioriry; Pro- 
cHEIN AMI. 


Jupicrat Notice. 4 


The courts of a state will take notice of a peculiar use of English words, gen- 
erally understood in the state. — Clarke v. Fitch, 41 Cal. 472. 


JURISDICTION. 
Where a defendant was duly served with process, the fact that an attorney 
appeared for him, and defended the suit without authority, was held not to affect 


the validity of the judgment rendered. — Woodward v. Willard, 33 Iowa, 542. 
See Appeal, 1, 5; Patent. 


JurRY. 


1. An opinion formed and expressed from hearsay as to the guilt of the ac- 
cused does not disqualify a juror from trying a criminal case. — Westmoreland v. 
The State, 45 Ga. 225. 

2. Affidavits of a juror are admissible to deny or explain his acts or declara- 
tions outside of the jury-room, evidence of which has been introduced in support of 
a motion for a new trial on the ground that he had expressed an opinion before 
the trial; but not to prove any thing as to the discussions or votes in the jury- 
room. — Woodward v. Leavitt, 107 Mass. 453. 


See CHALLENGE; ConstiruTIONAL Law, 4; Granp Jury. 
LANDLORD AND Tenant. —See Action, 1. 
Liset. — See Verpict, 1. 


LICENSE. 


** A parol license to one to enjoy a permanent easement upon the land of 
another is an interest in the land, and must be in writing, by the Statute of 
Frauds.” — Cook v. Pridgen, 45 Ga.331. (The above is the head-note furnished 
by the court.) 


See ConstitvTionaL Law, 3; Priority; Trespass. 
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LIEN. 


One who carries a chattel, at the request and for the convenience of a bailee 
alone, has no lien thereon for his services, as against the owner. — Gilson v. 
Gwinn, 107 Mass. 126. 


See PreroGarTiveE, 1. 
Limitations, StaTUTE oF. —See War. 


Lorp’s Day. 

1. One who hires a horse to drive to a particular place, and drives it to 
another place, is liable in trover for the conversion of the horse, though the con- 
tract of hiring was void because made on Sunday. — Hall v. Corcoran, 107 Mass. 
251. 

2. Plaintiff was driving his cattle to market on Sunday, when they were in- 
jured through a defect in a bridge which defendants were bound to repair. Held, 
that plaintiff's violation of the law was no bar to his action against defendants for 
negligence. — Sutton v. Wauwatosa, 29 Wis, 21. 


Lunatic. 


A power of attorney given by a lunatic is void absolutely, and not merely 
voidable. — Dexter v. Hall, 15 Wall. 9. 
See Iysurance (Lire), 3. 


Ma.practice. — See EvinEnce, 3. 


Manpamvus. 
Mandamus does not lie to compel the governor of the state to perform his 
official duty. — State v. Warmoth, 24 La. Ann. 351. 
MANSLAUGHTER. — See AuTREFOIS ACQUIT. 


MarriaGE. 
A marriage between slaves is made valid by ratification of the parties after 
they become free. — Jones v. Jones, 36 Md. 447. 
See ConstiruTionaL Law, 4. 


Marriep Woman. — See HusBpanp anp WIFE. 


Martiat Law. 


Plaintiff's money, deposited in defendants’ bank, was taken therefrom by 
order of the general commanding the United States forces in New Orleans during 
the war. Held, that defendants were not liable to make good the loss. — Grivot 
v. Louisiana State Bank, 24 La. Ann. 265. See also Slocomb v. Merchants’ 
Mutual Insurance Co., ib. 291. 

See MunicrpaL Corporation, 1. 


Master anp Servant. 

A railroad company is not liable for an injury sustained while its road is being 
built and operated by contractors who own the cars and engine by which the in- 
jury is done, and over which the company had at the time no control. — Meyer 
v. Midland Pacific R.R. Co., 2 Neb. 320. 

See Contract, 2. 

VOL, VIII. 9 
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Measure or Damaces. — See DamaGEs. 
Mecuanic’s Lien. —See Prerogative, 1. 
Mercer. — See WarranTY, 2. 
Mii. — See Evipence, 4. 

— See Fraups, STaTuTE oF, 2. 
Mistake. —See Fraups, or, 2. 


Money. 

Bond given in Virginia in June, 1865, for the payment, in twelve months, of 
**twenty-five hundred dollars in currency at its specie value.” Held, that the 
obligor was bound to pay the value of twenty-five hundred gold dollars, in cur- 
rency, at the time of payment (Moncureg, P., and ANDERSON, J., dissenting). 
— Caldwell v. Craig, 22 Gratt. 340. 

See ExecuToR ADMINISTRATOR, 1; INsuRANCE (Lire), 1; Speciric 
PERFORMANCE. 

MONEY HAD AND RECEIVED. —See AGENT, 1. 
Monopoty. — See ConstituTionaL Law, Stare, 6. 
Morteace. —See Cuattet Morteace; Forcery; Insurance (Fire), 2, 3; 
Usury. 


Monicipat CORPORATION. 
1. Contracts made,on behalf of the city of New Orleans, during the war, by 
the military government, established in that city by the United States army, held, 


binding on subsequent city governments. — Prather v. New Orleans, 24 La. Aun. 
41. 


2. A statute provided that ‘‘ any person or corporation” might be summoned 


as garnishee. Held, not to apply to a municipal corporation. — People v. Omaha, 
2 Neb. 166. 


See ConstiruTionaL Law, Stats, 2, 6,7; Restraint or TRADE. 
Murper. —See Autrerois Acquit; INDICTMENT. 
Nationat Bank. —See Constitrutionat Law, 5. 


. 


NEGLIGENCE. 


Plaintiff, a passenger by defendants’ railroad, paid his fare to a station where 
the conductor agreed to put him off. The train was slackened, but not stopped, 
at the station, and the conductor told plaintiff to get off, which he did, and in 
doing so was injured. Held, no negligence in plaintiff. — Georgia R.R. Co. v. 
McCurdy, 45 Ga. 289. 

See Lorp’s Day, 2. 


NEGOTIABLE InstRUMENTs. —See Britis anp Notes; ConsIDERATION. 


Necro.—See ConstirutTionaL Law, 4; ConstituTionaL Law, State, 4; 
SLAVE. 


New Triat.— See Aurrerots Acquit; Jury, 2. 
Notice. —See Accerprance; JupiciaL Notice; Vorer. 
Nutsance. —See Prorane SwesktnG. 


SELECTED DIGEST OF STATE REPORTS. 181 


Parpon. — See Contempt, 2. 
ParENT. — See ADVANCEMENT. 
Parot. — See Deep, 1; Evipence, 2, 5; Fraups, STATUTE oF, 1. 
Parties. — See Action, 3; Bankruptcy, 2; Removat or Surrs, 3; Tenant 
1n Common, 2. 


Party WALL. 
Where the land of adjoining owners is separated by a party wall, either of 
them may increase the height of the wall, but is liable for any injury resulting 
thereby to the other. — Brooks v. Curtis, 50 N. Y. 639. 


PassENGER. — See NEGLIGENCE. 


Patent. 
A state court has jurisdiction to compel the specific performance of a contract 
to assign a patent. — Binney v. Annan, 107 Mass. 94. 
See Damaaes, 1. 
Payment. — See AppLicaTION oF PayMENTS; Evipence, 5; Insurance 
(Lire), 1; Money. 


PENALTY. 

Fines imposed by the by-laws of a building association on its members, for 
non-payment of weekly dues, are not such penalties as equity will refuse to en- 
force. — Shannon v. Howard Mutual Building Association of Baltimore, 36 Md. 
383. 

PLEADING. 

In an action on a promissory note, the declaration averred that defendant 
made the note to S., treasurer of the B. Co. The only plea was want of con- 
sideration. Held, that defendant was estopped to deny the existence of the com- 
pany. — Vater v. Lewis, 36 Ind. 288. 

See AipeR By VERDICT; SLANDER. 


Post Orrice. — See TREsPass. 


Power. 

A married woman was empowered to dispose of property by will duly exe- 
cuted, or by any testamentary paper in the nature of a will, attested by at least 
two persons. She exercised the power by a testamentary paper, valid as a will 
under the general law, but not in conformity with the statute concerning wills by 
married women. Held, a good execution of the power. — Schley v. McCeney, 
36 Md. 266. 

See Lunatic. 

PREROGATIVE. 


1. A mechanic’s lien law doés not apply to contracts for the erection of pub- 
lic buildings by the state. — People v. Butler, 2 Neb. 5. 

2. A statute forbidding persons under sentence for felony to be brought up 
as witnesses in a cause by habeas corpus ad testificandum, held, not to apply in 
case of convicts required as witnesses by the state. — State v. Adair, 68 N. C. 68. 
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PRESENTMENT. — See ACCEPTANCE. 
Presumption. —See Bona Fine Purcuaser; FravupuLent CONVEYANCE; 
Vorer. 
Principat AND AGENT. — See AGENT. 
PrincipaL Surety. — See Surety. 


Priority. 

An infant’s land was sold by his guardian, by license of court. After the 
license was granted, but before the sale, a judgment was recovered against the 
infant, and execution levied on the land. Held, that nothing passed by the 
guardian’s sale, the purchaser's title not relating back to the date of the 
license. —Shaffner v. Briggs, 36 Ind. 55. 


Procuein AMI, 

An infant, having no guardian, sued by prochein ami, and recovered judgment, 
the amount of which was paid to the attorney of record employed by the prochein 
ami, who acknowledged satisfaction on the record. Held, that the judgment was 
satisfied. — Baltimore & Ohio R.R. Co. v. Fitzpatrick, 36 Md. 619. 


PROFANE SWEARING. 

An indictment for profane swearing must charge the offence to have been 
committed in the hearing of divers persons; and an averment that it was com- 
mitted, ‘‘ to the common nuisance of all the good citizens of the state then and 
there being assembled,” is not sufficient. — State v. Pepper, 68 N. C. 259. 


Promissory Notres.—See Bitts anp Nores. 
Rartroap. — See 1; Constirutionat Law, 8, 9; ConsTITUTIONAL 
Law, Strate, 2, 5; Damacrs, 2; MasTer anD SERVANT; NEGLIGENCE; 
maz, 
RatiricatTion. — See MARRIAGE. 
—See War. 
Recorp. —See Cuatre, MortGaGe; Evivence, 5, 
Rexation. —See JupGMENT, 2; Priority. 
Revease. —See Appeat, 1. 
Remarnper. —See Warranry, 2. 


Removat or Suits FrRoM State TO Unitep States Courts. 


1. An administrator being sued at law by several creditors of the intestate’s 
estate, which was insolvent, obtained a decree in chancery for administration, and 
restraining the creditors from enforcing any judgments they might recover pend- 
ing the suit in chancery. Held, that one creditor, who was a non-resident of the 
state, could not remove his action at law against the administrator into the 
United States court. — Burts v. Loyd, 45 Ga. 104. 

2. In an action pending in a state court, one of the plaintiffs, a non-resident, 
mover to remove the cause into the United States circuit court. The other 
plaintiffs and the defendants were citizens of the state. Motion denied. — Beery v. 
Trick, 22 Gratt. 484. 
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3. A non-resident, who, being neither plaintiff nor defendant in a cause pend- 
ing between citizens of the same state, voluntarily becomes a party to the suit, 
cannot remove it into the United States circuit court. — Williams v. Williams, 
24 La. Ann. 55. 

See Constirutiona Law, 7. 


Rent. — See Action, 1. 
REsERVATION. — See Fraups, STATUTE oF, 2. 


ReEstTRAINT OF TRADE. 
A by-law of a town forbidding the sale, at temporary stands or tables, with- 
out a license, of lemonade, ice-cream, cakes, pies, cheese, nuts, fruit, &c., is 
void as an unreasonable restraint of trade. — Barling v. West, 29 Wis. 307. 


SALE. 

False representations as to the value of a thing sold, though not known by 
the seller to be false when made, are a defence against an action by him to recover 
the price (WorprN, C. J., dissenting). — Frenzel v. Miller, 37 Ind. 1. 

See AGENT, 3; Fixture; Fraups, Statute or, 1, 3; Prioriry; Re- 
STRAINT OF TRADE; WaRRANTY, 1; WILL, 1; Witness. 

SatvaGe. —See Tenant 1x Common, 1. 
SatisFacTion. — See JUDGMENT, 2; PRocHEIN 
ScHoot. —See Action, 4. 


SEAL 
The want of a seal to a writ of attachment is a fatal defect, and not amend. 
able. — Shaffer v. Sundwall, 33 Iowa, 579. 
SENTENCE. — See Contempt, 1, 2. 
Service. — See EvipENce, 2. 
Suerirr. — See Escarr. 
SianaTuRE. — See Bankruptcy, 4; CHECK, 1. 


SLANDER. 

Declaration for slander, averring that plaintiff ‘lives close to defendant, and 
in that neighborhood is known by all the community as ‘ Walnuts,’” and that 
defendant, ‘‘ in a certain discourse had with divers good and worthy persons of 
the county,” accused *** Walnuts’ (meaning plaintiff)” of stealing his wheat, 
held, bad on demurrer for not showing that the words spoken were understood 
by the hearers to apply to the plaintiff. — Keesling v. McCall, 36 Ind. 321. 

See Acrion, 4. 


SLave. 
A bond given in Virginia, in October, 1863, for the purchase-money of slaves, 
held, valid. — Henderlite v. Thurman, 22 Gratt. 466. 
See ConstituTIONAL Law, 1; MarriaGe. 


Sotprer. —See ConstirutTionaL Law, Stare, 7. 


134 SELECTED DIGEST OF STATE REPORTS. 


Speciric PERFORMANCE. 


Specific performance decreed of a contract to sell and convey land where the 
price had been paid in Confederate money pursuant to the contract. — Talley v. 
Robinson, 22 Gratt. 888. 

See Patent. 


Sprriruous InroxicaTinG Liquors. — See WITNEss.’ 


Stamp. 


1. A document not stamped according to the laws of the United States, held, 
inadmissible in evidence in a state court — Succession of Bernard, 24 La. Ann. 
402. 


2. An indictment for forging a note need not aver that the note was 

stamped. — State v. Hill, 30 Wis. 416. 

Sratute.—See Bankruptcy, 4; ConstirutionaL Law, 2-9; ConstitTv- 
TIONAL Law, Strate, 2,4; Fire; Fishery; Municrpat Corporation, 2; 
PREROGATIVE, 1, 2; VOTER. 

SratuTe or Fraups. — See Fraups, StaTuTe oF. 
Statute or Luurations. —See Limitations, STATUTE OF. 
SrEeamBoat. — See CaRRIER, 2. 

Stock. See CorPoraTIONn, 


Sroppace TRaNsITU. 

B. and A. ordered goods of plaintiff, agreeing to give their notes at four 
months. Before the goods arrived, B. and A. had become bankrupt, and their 
store was in possession of the defendant as marshal, and the goods were received 
by him without the knowledge of B. and A., who had never given their notes in 
payment, Held, that plaintiff might reclaim the goods. — Suro v. Hoile, 2 Neb. 
186. 

Sunpay.— See Lorp’s Day. 


Surety. 

Sureties on a promissory note are not discharged by an usurious agreement 
between the maker and the payee for an extension of time, if the consideration 
for such agreement has not been paid, and, semble, not even if it has. — Meis- 
winkle v. Jung, 30 Wis. 361. 


SURRENDER, 
The surrender of a conveyance to the grantor to be cancelled does not revest 
the title in the grantor. — Cranmer v. Porter, 41 Cal. 462. 
See Insurance (Fire), 1. 


Tax. 
1. Where a resident of Iowa had deposited for safe-keeping in Illinois some 
promissory notes which had never been brought into Iowa, held, that the notes 


were taxable in the latter state.— Hunter v. Board of Supervisors, 33 Iowa, 
377. 


2. Plaintiff bought bonds, held them four years, and then sold them at an 
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advance of $20,000 over their cost to him. Held, that this amount was not tax- 

able as ‘‘ gains, profits, or income” of the owner, for the year in which the sale 

was made (Cuase, C. J., Cuirrorp and JJ., dissenting). — Gray 
v. Darlington, 15 Wall. 63. 


See ConstiruTionaL Law, 2, 8, 8, 9; ConstiruTIoNAL Law, Stars, 7. 


TENANT IN Common. 

1. A. agreed with B. to save from a wrecked vessel, the property of B., as much 
of the cargo as possible, and to receive for his services a certain proportion of the 
property saved ; the division to be made in presence of a third person. Some of 
the cargo having been landed, in pursuance of the agreement, but not divided, 
held, that it belonged to A. and B. in common. — Boylston Ins. Co. v. Davis, 
68 N. C. 17. 

2. One tenant in common of chattels naturally severable, such as grain, may 
sever and take away his share without the consent of the other; and may sue 
alone for an unlawful severance and removal of the same by a third person. — 
Newton v. Howe, 29 Wis. 531. 

Tenper. —See Insurance (Lire), 2. 
Town. — See Municipat Corporation. 


TREsPass. 

Trespass qu. cl. and for assault. Plea, that the locus was part of plain- 
tiff’s house, which had been used as a post-office by him while postmaster; that 
one G., having succeeded him in that office, had license from him to enter and 
remove the public property of the United States; that defendant, as assistant- 
postmaster and servant of G., attempted to enter for that purpose, but was resisted 
and assaulted by plaintiff, whereupon, &c. (justifying the trespasses). Held, that 
the justification was good, and would have been so without any averment of 
license. — Sterling v. Warden, 51 N. H. 217. 

See AnrmaL; DamaGEs, 2; JUDGMENT, 2. 


Trover. — See Lorp’s Day, 1 
TrustEE Process. — See ForeEiGN ATTACHMENT. 
Usace. — See Evipence, 4. 


Usury. 

One who has bought land subject to a mortgage, and as part of the consider- 
ation agreed to pay the mortgage debt, cannot, on a charge that such debt was 
usurious, maintain a bill to restrain a sale under a power in the mortgage. — 
Hough v. Horsey, 36 Md. 181. 

See APPLICATION OF PayMENTS; ConsTITUTIONAL Law, 5; SuRETY. 


VENDOR aND PurcHasER. — See Fixture; Speciric PERFORMANCE. 


VERDICT. 

1. A verdict on an indictment for composing, writing, printing, and publish- 
ing a libel, that the defendant is ‘‘ guilty of publishing as alleged in the indict- 
ment, and not guilty as to the residue,” is equivalent to a general verdict of 
guilty. — Commonwealth v. Morgan, 107 Mass. 199. 
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2. When an indictment is sufficient to support a conviction of homicide in any 
degree, a verdict of ** guilty,” specifying no degree, is bad, and no judgment can 
be rendered on it. — Hogan v. The State, 30 Wis. 428. 

See Arper By Verpicr; Aurrerors Acquit. 


Vis Masor. —See AGrent, 4; Execuror anp ADMINISTRATOR, 2; 
Law. 
Vow VomasLe.—See Bits anp Nores, 2; Deep, 2; Huspanp aNpD 
Wire, 1; Lunatic. 


VorTer. 


At an election A. and B. were candidates for an office for which A. was duly 
qualified, but for which B. was disqualified by holding an office made incompati- 
ble with the former by statute. B. had the majority of votes. Held, (1) that B. 
was not elected; (2) that A. was not elected, in the absence of proof that those 
who voted for B. did so with notice of his disqualification; (3) that there was no 
presumption of such notice, from the fact that the disqualification was created by 
a public statute. — People v. Clute, 50 N. Y. 451. 


War. 


A debt was due before the war from a citizen of Kansas to a citizen of Vir- 
ginia. After the war the creditor, who had always remained in Virginia, brought 
suit in Kansas to recover the debt, with interest. Held, (1) that the running of 
the Kansas Statute of Limitations against the creditor was suspended during the 
continuation of the war in Virginia, viz., from April 27, 1861, to April 2, 1866; 
(2) that the accumulation of interest was suspended during the same period. — 
Brown v. Hiatt, 15 Wall. 177. 

See AGrent, 4.— ConsiperaTIon; Executor AND ADMINISTRATOR, 1, 2; 
Insurance (Lire), 1, 2; Marri Law. 


Warrant. — See Evipence, 2. 


Warranty. 

1. There is no implied warranty of value in an assignment of a claim or 
account. — Shirts v. Irons, 37 Ind. 98. 

2. Testatrix devised to her daughter and sole heir, S., for life ; ‘* but if the said 
S. should have a child to cry,” then to such child; and if such child should die, 
then over. S, and her husband conveyed the estate with warranty to P., and four 
months after their child W. was born alive. Held, (1) that the life estate of S., 
under the will, was not merged by the descent of the fee ; (2) that the remain- 
der was vested in W., who was en ventre sa mere at the time of the conveyance ; 
(3) that he was not barred by the warranty of his parents. — Crisfield v. Storr, 
36 Md. 129. 

Watercourse. —See EvipEnce, 4. 


Way. 


1. A conveyance of a piece of land ‘* to be used for a road, and for no other 
purpose whatever,” passes the fee, and not merely an easement.— Coburn v. 
Coxeter, 51 N. H. 158. 
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2. Abuttors on a street, owning the fee therein, can maintain no action for the 
obstruction thereof by a horse railway. — Kellinger v. Forty-second Street R.R. 
Co., 50 N. Y. 206. 

Way. — See Bankruptcy, 1; Depication. 
Wirz. — See Hussanp WIFE. 


Wr. 


1. A direction in a will to divide real estate among certain persons does not 
authorize the administrator to sell it for the purpose of division. — McDowell 
v. White, 68 N. C. 65. 

2. Devise to testator’s ‘ nieces and nephews, children of S.,” held, not to 
include a step-daughter of S., who was also a niece of the testator. — Sydnor 
v. Palmer, 29 Wis. 226. 

See Power. 


WITNEss. 


The purchaser of liquor, sold in violation of a statute, is not guilty of a 
criminal offence, and cannot be excused from testifying as to such purchase. — 
State v. Rand, 51 N. H. 361. 

See Granp Jury; Prerogative, 2; ConstirutionaL Law, State, 3. 


Worps. 
** Any corporation.” — See Municrpat Corporation, 2. 
Children.” —See WiLL, 2. 
** Coal or earth oils.” — See INSURANCE (Fire), 6. 
** Currency at its specie value.” —See Money. 
“ Die by his own hand.” — See Insurance (Lire), 3. 

‘+ Due process of law.” —See ConstituTIonaL Law, State, 8. 
** Elective franchise, or any other right.” —See ConstiruTionaL Law, Stare, 4. 
‘* Gains, profits, or income.” — See Tax, 2. 

** Loss.” — See Carrier, 1. 

“* Other insurance.” — See INSURANCE (FIRE), 4. 

** Sole and unconditional owner.” — See INsuRANCE (Fire), 2. 
** Taking of property.” —See ConstirutionaL Law, State, 5. 
** To be used for a road.” — See Way, 1. 

** Under his hand.” — See Bankruptcy, 4. 


Writ. —See Sear, 
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Reeves’s History of the English Law, from the time of the Romans to the end of the 
reign of Elizabeth. A new edition, with numerous notes, and an introduc- 
tory dissertation by W. F. Frxcason, Esq. London, 1869.' 


Iy less than two decades a century will have elapsed since the appearance 
of the first edition of Reeves’s History of the English Law. If a new edition 
of the work has seemed desirable, it is because the interval since 1787 has 
produced no book fitted to replace Reeves’s. Crabb’s History of the English 
Law, which has received the unmerited compliment of a German translation, 
is but a superficial extract from Reeves, of no independent worth, and 
becomes, from the period where its predecessor ends, dry and concise to the 
last degree. The valuable works published during the present century upon 
special periods and special subjects of English law could not of course render 
superfluous a comprehensive view of English legal history. Reeves has con- 
tinued up to the present time to be the only serviceable book of this nature. 

This book, in view of the time when it was written, merits very high com- 
mendation, especially when compared with contemporaneous German works 
upon legal history. Reeves used the sources which were then accessible in 
the most thorough and comprehensive manner. A gratifying soberness of 
criticism guarded him from extreme hypotheses and vague generalizations. 
The exposition is throughout clear and transparent. 

It should be said, on the other hand, that Reeves did not fully understand 
the growth and development of the individual legal institutions, and that for 
the periods into which his material is distributed he paraphrased or excerpted 
more or less the main sources. This dependence upon the sources betrays 
itself especially in this, that he makes them the basis of his arrangement 
according to periods. 

It was not to be anticipated that a new edition, provided in the English 
fashion with ‘ editor’s notes,’’ would give to this solid work the form 
demanded by a genuine historical conception. We had a right to expect, 
however, that the learned book of 1787 would represent in point of matter 
the present state of legal knowledge. Those of us who were inclined to be 
sanguine took up Finlason’s edition in the hope that the essential relations 
connecting the development of English law with German and Franko-Nor- 
man law would be indicated with references to the sources, that the German 
works upon English and Anglo-Saxon law, that Gneist, Gundermann, Biener, 
Marquardsen, Reinhold Schmid, Konrad Maurer, and others, would be noticed, 
and that the results of German investigation into the importance of Roman 
law in England would be mentioned. It was a truly modest claim, on the 
other hand, to demand that the English editor of an English work should 


1 Translated for the American Law Review from a notice by Heinrich Brunner 
in XI. Kritische Vierteljahrschrift. 
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have exhausted, or at least noticed, the late special English works, and the 
numerous publications of historico-legal sources issued by the Record Com- 
mission. 

Not to mince matters, Finlason’s edition of Reeves has not accomplished 
the object for which it should have been published, and disappoints even the 
slightest hopes which we were naturally justified in entertaining. 

We find nothing to commend in the undertaking beyond the purpose 
expressed in the preface, of reprinting Reeves unadulterated, and of prudently 
avoiding all modifications of the text which, if we may judge from Finlason’s 
notes, would indeed have turned out sadly. On the other hand, the editor 
has taken liberties in the distribution of his material, which ought not to pass 
unrebuked. That he has put into three volumes what Reeves put into five 
is a matter of small moment, since the individual chapters remain unchanged. 
But it was an unhappy thought to change the headings of several chapters. 
Reeves gives, for instance, to Chapters II., III., and IV., of the first book, the 
common heading, ‘‘ William the Conqueror to John.’? Glanville’s treatise, a 
law book of Henry II.’s time, is the fundamental authority for this period, 
and the matter is divided among the three chapters, according to subjects. 
Finiason, proud of the discovery that a new period should properly begin 
with Henry II., rechristened these chapters so that Chapter II. is entitled 
William to Henry II.,’? Chapter III., Henry II.,’’ Chapter IV., Henry 
II. to John.’’ By way of justification, he alleges that Chapter III. deals 
exclusively with matters belonging to the reign of Henry II. Let us see 
what is gained by this change, which fortunately is not accompanied by any 
alteration of the text. We find at once in Chapter II. a discussion of Henry 
II.’s regulations about the justices in Eyre, and the introduction of the 
assizes by the same king, of the constitutions of Clarendon, and the quarrels 
of Henry II. with Thomas a Becket. That is the chapter which Finlason 
entitles ‘* William I. to Henry II.’ (exclusive). Chapter III. deals with 
dower, dowry, wardship, descent, and other matters of law which, for the 
most part, were transplanted from Normandy to England at the time of the 
Conquest, consequently long before Henry II., to whom exclusively Finlason 
devotes this chapter. Chapter IV. gives a sketch of the possessory assizes, 
which of course belong to Henry II:’s reforms in procedure, and contains at 
the end a summary of the sources for the whole period from William to John, 
discussing therefore the laws of the Conqueror, Domesday Book, the early 
statutes, and Glanville’s treatise. If, in spite of all that, Finlason claims this 
chapter for the time from Henry II. (exclusive) to John (inclusive), his is 
indeed that kind of logic against which even the gods strive in vain. 

Independently of the changes in arrangement wherein, as appears from the 
preceding example, Finlason has not shown himself precisely clever, the new 
edition contains a double addition to the original Reeves, viz., a lengthy 
«Introduction to the present edition’ (128 pages), and a long string of 
somewhat obtrusive notes, from the hand of the editor. 

The ‘ Introduction,”? which Finlason regards as an essential supplement to 
the History of the English Law, is devoted to Roman law and its influence upon 
the development of English law. Gratifying as it is to see in England, at the 
present time, a growing appreciation of the Roman law, it seems as if the 
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reaction from the indifference formerly felt for this system of law were run- 
ning into the opposite extreme. Instead of saying, We admit that our 
English law is not the only excellent law, but that the Roman law too has its 
great merits, the English jurist argues in this way: The Roman law is a 
most exquisite law, consequently our English law is based in great part upon 
Roman law. Finlason’s ‘‘ Introduction ’’ is a warning example of the perver- 
sities and errors to which such a preconception may lead. German jurists 
would be the last to deny to Roman law an indirect influence upon English 
law. But they do not look for this influence where Finlason is especially fond 
of tracing it, in the domain of public law, but rather in the juridical treatment 
of individual principles of private law. It would be equally impossible for 
any one familiar with the later Roman law and the history of German law to 
adopt Finlason’s account of the reception of Roman law in England. 

Finlason gives in the ‘‘ Introduction ’’ a description of the Roman law, which 
amounts to little more than a general panegyric. The Status libertatis and 
Status civitatis, Connubium and Commercium, Jus Italicum and Jus Latinum, 
and many other things, are talked about, which make the reader concerned at 
the length of the road which is to introduce him to the History of the English 
Law. This premature anxiety, however, the editor scatters to the winds on 
the next pages, where, by a marvellous tour de force, we are transferred from 
the sphere of Roman law in order to make a deep plunge into English law. 
We read of the land-grants to Roman soldiers, and learn that these (because 
a military tenure) are the germ of the English feudal system. The Courts 
Baron are traced back to a jurisdictio domestica, which the Roman landlord 
exercised upon his estates. The municipal constitutions of England are of 
course similarly of Roman origin, and likewise the division of the country 
into hundreds. The Roman judicial constitution is discussed at length, with 
its distinction between jus and judicium, magistratus and judices. The lat- 
ter are made the prototypes of the English jurors, who are mentioned even 
in Bracton as judices facti. On page xxi. of the ‘ Introduction’’ we 
read: ‘* At all events trial by jury, so often supposed to be essentially of Eng- 
lish origin, was part of the Roman system.’’ Evidences of a Roman paternity 
are offered for many other English institutions. The instances already given 
are sufficient, however, to show the worth of these evidences. 

The historical connection of English law with Roman law is not referred 
to a ‘* reception ’”’ in the Middle Ages, but is attributed to the transplanting 
of Roman life and Roman law into the individual provinces of the Roman 
empire, to which of course Britain belonged. The proof that Roman law 
struck deep root among the Romanized and non-Romanized population in 
Britain is found by Finlason in the laws of Hoel the Good, which seem doomed 
by fate, now that they have been made the theme of historico-legal nonsense. 
The laws of this Welsh legal monument are traced back to a Roman origin. 
They could not have originated among the Britons, for these were barbari- 
ans ; nor could the Britons have borrowed them from the Anglo-Saxons, who 
were simply nomadic and plundering warriors, not much better than savages. 
Furthermore, the Roman law maintained itself in Britain after the arrival of 
the Anglo-Saxons. All the usages and customs peculiar to the latter were 
suited only to wandering and uncivilized tribes, but not to the conditions of 
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‘civilized life. From the time of the Saxon invasion a struggle may be traced, 
we are told, between the principle of reason, represented by the Roman law, 
and the principle of custom, represented by the rude usages of the barbari- 
ans. As the latter became gradually civilized, they naturally adopted more 
and more of the Roman law. Moreover, the written laws of the Anglo- 
Saxons should not be looked upon as an exhaustive ordering of the then legal 
relations, but simply as an addition to the extensive Roman customary law 
that had continued to prevail from the Roman times. The law, too, admin- 
istered by the Normans, was built up upon the principles of the Roman law, 
Glanville’s civil procedure for instance being essentially Roman. Bracton, of 
course, with his Romanizing tendencies, is water for Finlason’s mill. It is 
surprising, on the other hand, that he should be totally ignorant of Giiterboek’s 
monograph, Henricus de Bracton und sein Verhaltniss zum romischen Rechte, 
a book that has been translated into English. 

We should lay ourselves open to criticism if we attempted to show by fur- 
ther instances that the ‘* developments ’’ of the editor are not worth a serious 
refutation. We will pass, then, from the ‘Introduction ’”’ to Finlason’s 
second contribution, his notes to the text of Reeves. 

The notes made by Reeves are indicated by figures, and are placed below 
those of the editor, which are marked by the letters of the alphabet. This 
device for distinguishing the two sets of notes is almost superfluous, fcr in- 
dependently of their contents, which bring out in strong relief the personality 
of the editor, his notes in the first and second volumes are conspicuous from 
the fact that in nearly all of them —it is safe to wager ten to one upon it— 
the Mirrour of Justice in the English translation is cited as an authority. The 
Mirrour is in Finlason’s hand the magic key for all the enigmas of English 
legal history; with its aid he lords it over Reeves, and occasionally over Glan- 
ville also, and where ideas fail, a’citation from the Mirrour is sure to turn up at 
just the right time. The Mirrour is a legal source of Edward II.’s time, and 
parts of it are of very doubtful worth. Together with much valuable infor- 
mation, it contains numerous statements about the historical origin of individ- 
ual legal principles, that have the stamp of falsity on their face. Institutions 
which, according to all trustworthy evidences, were established after the Con- 
quest, especially in the reign of Henry II., are referred back to the Anglo- 
Saxon period, and then of course the credit of originating these much-admired 
Norman institutions is given by tradition to Alfred the Great. 

Finlason takes all these fables and tales for genuine coin; it is an estab- 
lished fact with him that Alfred had forty-four Saxon judges hanged in one 
year for pronouncing sentence of death when the jury that gave the verdict 
had not been properly sworn, or had not been unanimous, or for other simi- 
lar, but at that time impossible offences. Finlason is convinced that this 
statement is true, because it is given in too much detail to be a fabrication, 
and moreover the names of the judges are all Saxon, and are not to be found 
among the judges of the Norman period as given by Foss in The Judges of Eng- 
land. hat the author of the introductory dissertation should have a special 
fondness for the Mirrour is easily intelligible, for its fictions chime admirably 
with his views. They show the existence in the Saxon period of the later 
English institutions, and thus the Roman customary law, from which the Eng- 
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lish law is derived, is brilliantly proved by ancient documents. Finlason 
several times reproaches Reeves while correcting him for not having read the 
Mirrour. Reeves was certainly thoroughly acquainted with this source. We 
could wish that Finlason had read the work which he edited to as much pur- 
pose as Reeves read the Mirrour. Reeves (vol. ii. p. 236) says, with his usual 
accuracy, of this source: ‘‘ This book should be read with great caution.’’ 
Had Finlason taken these words to heart, he might have spared himself the 
bulk of his notes. 

To be sure, there is chaff enough besides. The following instance, taken at 
random, illustrates the pedantic narrow-mindedness of the glossarist. Glan- 
ville speaks once of avunculus ex parte patris and ex parte matris. That grates 
against Finlason, who has his school-boy’s Latin still in mind, as an incorrect 
expression. Avunculus must mean maternal uncle. The proper word for 
paternal uncle would be patruus. Reeves must have carelessly overlooked 
this. Did Finlason ever ask himself the origin of the word ‘‘ uncle,’’ which 
certainly means patruus as well as avunculus? Ought not the English word 
to have suggested the fact that the medieval Latin of England and France, 
when it is not imitating a Roman model, employs avunculus in the sense of 
patruus ? 

Enough has been said to show that the editor is a stranger to the German 
and English works upon English law, or that he has not digested them, and 
that Kemble and Palgrave have written in vain, so far as he is concerned. It 
was especially surprising to us, however, to find no mention of Nichols’s new 
edition of Britton, and to notice that the Year Books are made to begin with 
Edward II., in utter disregard of Horwood’s edition of the Year Books of Ed- 
ward I., published among the Scriptores rerum Brittanicarum. 

The book is defaced by numerous misprints, where the compositor did not 
have the old edition before him. These misprints are very perplexing in the 
ease of citations. On page vii. we find a Roman ‘ Lex jurica.’? On page 
xlvi., note 3, the enigmatical Hynden of the Anglo-Saxon laws is comi- 
ically identified with Turba (Enquéte par turbe, to prove a custom) of the 
French law, and we find there the citation: ‘‘ Louel lib. v. tit. 5, ¢. 13.” 
The reader is likely to be puzzled a long time before discovering that Loisel’s 
Institutes Coutumiéres are meant. 

Whoever has an old edition of Reeves can easily dispense with the new one. 
One who has not an old edition may procure Finlason’s ; only he must not 
expect any particular increase of knowledge from Fialason’s additions. A 
man who pretends to understand the history of English law must have read 
something more than Guizot and Montesquieu, Tacitus and the Mirrour. 
Reeves was truly worthy of a new edition. But his thoroughness merited a 
better fate than that he should fall into the hands of the present editor. 


The Law of Contracts. By Taeornttus Parsons, LL.D. 3 vols. Sixth 

edition. Boston: Little, Brown, & Co. 1873. 

Ir is twenty years since the first edition of Parsons on Contracts was pub- 
lished; it appeared in two volumes. The fifth edition, published nine years 
ago, became, for practical purposes, a new work, by reason of adding a third 
volume, and obliterating the paging of the earlier editions. On the title-page 
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of the present edition we miss for the first time the familiar designation of 
the learned author as the ‘‘ Dane Professor of Law in Harvard University,” 
and are thus reminded that he has closed within a few years his long and 
honorable term of service in that office. There are very many lawyers in all 
parts of the country who will recall this change in the position of their old 
instructor with a sincere regret, and in whom it will call up a sentiment of 
affectionate remembrance and respect. But Professor Parsons, after these 
many years of active and laborious service, is well entitled to the honorable 
repose which he has sought. 

This work on contracts has been singularly popular; it is one of the most 
useful of all law books, and comes near being quite indispensable to the prac- 
tising lawyer. It is one of the books that every beginner sets down on his 
list, to be purchased as soon as he can get it. It was originally prepared with 
great labor and with the co-operation of some of the ablest young men of their 
time, at the Law School; and the author has never ceased, we believe, to bring 
into his service the best of their successors whom he could command. The 
successive classes of young men at the Cambridge Law School have spread a 
knowledge of the merits of the book all over the country, and it has had a 
great sale. We hope it may long continue to have it. 

The well known peculiarity of Professor Parsons’s books —that of citing 
many cases and giving numerous and full quotations from them in the foot- 
notes — has made them valuable to all lawyers who live at a distance 
from large libraries. The mere list of cases cited in this edition covers one 
hundred and seventy-four pages, printed in double columns, or more than a 
fifth of the first volume. But the great benefit that is obtained by these 
numerous quotations, citations, and references, is bought at a serious cost; 
this is easily seen, if one considers that the names on this list are all repeated 
again in the notes, with the addition of book and page, — many of them sev- 
eral times over; and if one also observes how many and how long the quota- 
tions are that swell this great bulk of notes. The book has grown into three 
volumes instead of two, and the price is now given as $22.50. 

The author states in the preface that ‘‘in this edition the whole work has 
been thoroughly revised; new chapters on the law of Patents, Copyright, 
Trade-mark, and Telegrams inserted; additions made to almost every section, 
and more than thirteen hundred recent cases quoted from or cited.”? It might 
be added that room for these changes has been made by omitting the chapter 
on ‘* Stamps.’’ The omission is certainly judicious. 

With all the improvements, however, that have been made, we observe a 
considerable number of faults. Why is nothing said on the subject of ‘* Ac- 
cident Insurance’’? And why is so little added in all these years to the chap- 
ters or the notes on ‘‘ Divorce,’’ or on some parts of the law of ‘* Damages ’’? 
There has been some interesting discussion of late as to the effect of what is 
popularly known as a ‘‘ Western Divorce,’’ outside of the state where it is 
granted; but one looks in vain for the case of Cheever v. Wilson, 9 Wallace, 
109; the case of Cutting v. The Grand Trunk R.R. Co., 13 Allen, 381, is not 
cited, nor is any reference made to the interesting and much-considered points 
in the law of damages involved in that case. 

The index also seems to be carelessly prepared; for instance, under the 
title ‘‘ Mortgage of Real Estates to be Stamped,’’ we are referred to ‘iii. 
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829,’ and it is added, ‘‘See Stamps.”? But there is no such page in the 
book as 329, and no such title in the index as ‘‘ Sramps;’’ both have been 
dropped out of this edition. This mistake, however, is found only in the first 
part of the edition, and has been corrected in subsequent editions. And we 
observe, finally, that the Table of Contents refers to the paging peculiar to the 
present edition, viz., that at the foot of the page, while the index refers to the 
star paging; and the reader is left to find out this troublesome diversity for 
himself. 


Wharton and Still@s Medical Jurisprudence. Third edition. Vol. IT., Parts 
I. and II. Philadelphia: Kay & Brother, 17 & 19 South Sixth Street. 1873. 
Tue first volume of the present edition of this work, embracing the sub- 

jects of mental unsoundness and psychological law, was noticed in our April 

number. The matter contained in the remainder of the work now before us 
has not been as thoroughly recast and rewritten as the recent developments of 
science on the subject of mental unsoundness rendered necessary, in the opin- 
ion of the author, in the case of the first volume, but the subjects herein 
contained have been much extended and amplified in their treatment, so that 
each part of what is called the second volume of the work makes by itself a 
book of something like six hundred pages. The plan adopted in the incep- 
tion of the work, of having the more purely medical topics treated by mem- 
bers of that profession, is adhered to in this edition. The chapters on subjects 
relating to the foetus and new-born child, and to questions arising out of 
the difference of sex, comprising Books II. and III., are by Dr. Samuel Ash- 
hurst, of Philadelphia; those on poisons, by Dr. Robert Amory, of Brookline; 
and those on wounds and signs of death, by Dr. Wharton Skinner, of Philadel- 
phia. These chapters comprise about four-fifths of the work. The remaining 
portion, embracing questions relative to identity and its legal relations, survivor- 
ship, medical malpractice, legal relations of homicide, foeticide, and infanticide, 
and legal relations of experts, with some legal notes scattered through the 
work, is by Dr. Wharton. From the nature of the several subjects discussed, 
and the relative space allowed them respectively, it will be seen that this is not 

a book of legal precedent. The medical part decidedly predominates, and 

from the beginning to the end of this volume there are less than two hundred 

decided cases cited. The value of such a work consists chiefly in the use that 
may be made of it in the preliminary stages of judicial inquiry, such as coro- 
ners’ inquests and the like, in what Bentham called the prejudicial processes. 

The mass of valuable information for such purposes contained in this book is 

enormous, and it is such as can be found nowhere in such available shape as 

here. Commendation of Dr. Wharton’s books would seem to be a work of 
supererogation. Their sale is said to be very great; and they are referred to by 
way of illustration, and even seem to be cited as authority by judicial tribu- 
nals, to a degree unexampled, except perhaps in case of the analogous works of 
Mr. Bishop. This fact is perhaps due as well to the character of the subjects 
as to the admirable manner in which they are treated. We do not like, how- 
ever, this author’s habit of referring, in support of a proposition laid down in 
one of his books, to another of his works, as ultimate authority. It is often 
the case that we find, on turning to the passage indicated, that the proposition 
there laid down is supported by a proper reference to an adjudged case, and 
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we thus finally arrive at the ultimate authority. But why not refer directly 
to the case in point, instead of through another text-book? 

These volumes are in many parts as interesting as aromance. Besides the 
many accounts of murders and other extraordinary crimes of the more san- 
guinary sort, gleaned from the writers of France and Germany, as well as 
from those of England and this country, and used in copious illustration of the 
value or worthlessness, as the case may be, of the indicia or circumstantial 
evidence adduced in criminal trials, there are, in connection with the subject 
of survivorship, instances given of famous shipwrecks, including even the 
recent horror of the Atlantic disaster; incredible anecdotes in connection with 
the subject of mistaken identity, such as the Tichborne trial showed; cases of 
feigned pregnancy and delivery, where the disposition of large estates de- 
pended upon the birth of a child; and many other equally wonderful things. 
The difficult question of evidence in cases of rape is illustrated by two in- 
stances, where the plaintiff, who was the only witness, was, at the time of the 
alleged offence, under the influence of chloroform. The question was whether 
the will of the plaintiff could have been so far overcome as to render the act 
of the defendant criminal, if at the same time sufficient consciousness remained 
on the part of the plaintiff to enable her to realize what was done, and to re- 
member it clearly enough to give reliable evidence thereof afterwards. In 
each case the defendant was convicted, and the author shows at length the 
possible injustice of the verdict. A further question raised was, whether in 
such a case the offence amounted to rape at common law, since no actual force 
was used to overcome the will. But the better opinion is now that it is the 
absence of will on the part of the female that is the test, though a case in 
Michigan held that intercourse with a woman in an advanced stage of dementia 
approaching idiocy was not rape, if perpetrated without opposition on her 
part. This is an appalling doctrine, and happily such cases are now covered 
by statutes in most of the states. The decision may well be questioned, 
however, on common-law grounds. The author returns once more to his pro- 
posal for rendering the testimony of experts of use in criminal inquiries, 
namely, that a board of official experts be appointed, to whom should be re- 
ferred all questions of special knowledge. This plan has been proposed by 
the author in his other works, and it finds support in many other quarters 
where we may rationally look for light on projects tending to the improve- 
ment of the law. There are difficulties in the way of the proposed solutions, 
however, inherent in the common-law procedure. They are well pointed out 
by Mr. Stephen in his suggestive work on criminal law, pp. 209-219. 

In examining the volume before us we have noted a dozen or more typo- 
graphical errors, which, in a work of this price and pretension, is at least a 
dozen too many. 


Commentaries on the Law of Marriage and Divorce, with the Evidence, Prac- 
tice, Pleading, and Forms ; also of Separations without Divorce, and of the 
Evidence of Marriage in all issues. By Joet Prentiss Bisnor. Fifth 
edition, revised and enlarged. Boston: Little, Brown, & Co. 1873. 
WE were rather at a loss to decide in what terms of fitting commendation 

we could express our sense of the merits of this new and improved edition of 
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an excellent and indispensable text-book, without running the risk of offending 
the modesty of its distinguished author, when all doubts on that subject were 
at once happily and effectually dispelled by turning to his preface, from which 
we quote the following passage: — 

‘* It was a little more than twenty years ago that the first edition of this 
work, in one volume, was published. In it the author, then unknown to 
fame, and not far advanced in years, undertook the labor of reducing a dis- 
cordant and heterogeneous mass of judicial decisions and dicta to order, and 
drawing from the whole, and from principles recognized in other departments 
of our law, and from the fountains of natural justice, those judicial rules which 
ought to govern the courts in future marriage and divorce causes. How well 
or how poorly the work was done it is not for me to say; but itis a simple fact, 
patent to all who look into our reported cases on this subject, that, since this 
work was published, it has been the work, almost the only one, consulted by 
practitioners and judges examining questions treated of in it. Seldom, in- 
deed, is any other elementary book referred to in the opinions of our Ameri- 
can courts in this clas of cases delivered since the first edition of this work 
appeared. It is the only book which has found sufficient sale to justify pub- 
lishers in keeping it in the market; though at the time of its publication there 
were two English reprints and one American work soliciting professional 
patronage. Its views have been adopted by the courts, its language and forms 
of expression have been wrought into judicial opinions; till, at last, it has 
ceased to be what it was so peculiarly at first, an aggressive work, and it seems 
now to have taken the place which many deem to be the only one appropriate 
for a legal treatise, that of the humble rock echoing the sounds of wisdom 
which fall upon it, but sending forth no note of its own.”’ 

Nothing surely need be added to this; and we have no hesitation in saying 
to our readers (whom we advise to buy and use the book), that they may 
place more confidence in these ingenuous statements than they would be likely 
to inspire in our sceptical and unbelieving generation. 


Wisconsin Reports. Reports of Cases argued and determined in the Supreme 
Court of the State of Wisconsin, with Tables of the Cases and principal 
matters. Prepared and edited for the Reporter, by James Simmons. O. 
M. Conover, Official Reporter. Vol. XXIX., containing cases decided at 
the June Term, 1871, and the January Term, 1872. Chicago: Callaghan 
& Co. 1873. The Same, Vol. XXX., containing cases decided at the 
January and June Terms, 1872. Prepared and edited for the Reporter, 
by JAmes L. Hieu. 


One of the most interesting cases in these volumes is that of Spaulding v. 
The Chicago & Northwestern Railway Co., 30 Wis. 110. That was an action 
against the defendant corporation to recover damages for injuries to plain- 
tiff’s woodland, by fires alleged to have been caused by sparks escaping 
through the defendant’s negligence from one of the defendant's engines. The 
defence was as follows: The statute 6 Anne, c. 3, provided that no action should 
be maintained against any in whose house or chamber any fire should acciden- 
tally begin. The statute 14 Geo. III. c. 78, ordained that ‘+ no action... 
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shall be had against any person in whose house, chamber, stable, barn, or other 
building, or on whose estate, any fire shall, after June 24, 1774, accidentally 
begin, nor shall any recompense be made by such person for any damage 
thereby, any law, usage, or custom to the contrary notwithstanding.’”’ The 
common law of England, including acts of Parliament prior to the Revolution, 
is in force in Wisconsin, as far as it is adapted to the condition of society, 
and except as modified by the constitution and positive laws. Blackstone’s 
interpretation of the statute 6 Anne, c. 3, extended it to cases of neg- 
ligence on the part of the owner. 1 Bl. Com. 431. That interpretation was 
adopted in Kellogg v. The C. & N. Ry. Co., 26 Wis. 223. The statute 14 Geo. 
III. c. 78, was merely a re-enactment and extension of the previous statute, and 
the words, ‘‘ or on whose estate,’’ bring the case of railroads within the purview 
of the statute. The court admitted the statute of Anne, with Blackstone’s 
interpretation, to be part of the common law of the state, but denied that the 
statute 14 Geo. III. wassuch. The statute was passed in 1774, on the eve of the 
Revolution, and never was in practical force in this country prior to the separa- 
tion. The reason of the rule admitting such portions of the common law and 
of the acts of Parliament as were suited to our circumstances, was, that the same 
had been acted upon and ratified by our ancestors as part of the jurisprudence 
and laws of the colonies before the separation. This cannot be said of this stat- 
ute passed so late as 1774. But if it is to be held otherwise, then the consiruc- 
tion put upon the statute by the English courts must be accepted with it, and 
they have held that it does not cover cases of negligence. Filliter v. Phippard, 
11 Ad. & El. n. s. 347. Furthermore, assuming that the statute is a rule of 
law here, and that ‘accidental’? included ‘“ negligent,”’ it would be very 
’ doubtful whether the phrase, ‘‘ or on whose estate,’’ could be extended to 
cover railroads, —a case not in the contemplation of the legislature, as railroads 
were not in use till long after the date of the statute. Hence in no view can 
the English statutes avail the defendant. In the same case the question was 
considered as to whether the presumption of negligence on the part of a railroad 
arises from the mere fact of fire having escaped from the engine, by which 
property was destroyed. It was admitted that there is a clear and decided 
conflict of authority. The point had not been directly passed upon in Wis- 
consin, but the general principle of Galpin v. The C. §& N. Ry. Co., 19 Wis. 
608, was here held to sanction the rule that in such cases the burden is upon 
the railroad to show affirmatively that the engine was properly constructed and 
properly managed. This is the English rule. Aldridge v. The Gr. W. Ry. 
Co.,3 M. & G. 515. From Allard v. Lamirande, 29 Wis. 502, it appears 
that champerty is subject to common-law rules in Wisconsin. In that case 
the attorney was to carry on an ejectment suit, and to receive half the land if 
successful. This agreement was held not champertous, inasmuch as it was 
not stipulated that the attorney should carry on the suit at his own expense. In 
State v. Hill, 30 Wis. 416, it was held that the omission to state in an indictment 
for forgery that the note in question was stamped, was not a fatal defect, since 
the note was not void for want of a stamp, unless it appear that the stamp 
was fraudulently omitted. In Lawson v. The Milwaukee & Northern Railway 
Co. et al., 30 Wis. 597, the court recognized the rule as established that the 
legislature has power to authorize towns, counties, and incorporated villages 
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through which a railroad passes to subscribe to its stock, saying that when 
the validity of such subscriptions first came before the court it felt constrained 
to uphold it on the ground of authority, regardless of principle. Strah/en- 
dorf v. Rosenthal, 30 Wis. 674, decides that an employé takes upon himself 
all the ordinary risks of his employment, but if there are other risks peculiarly 
within the knowledge of the employer, and that cannot be known to the employé, 
and the former does not give due warning of them, he is liable for injury re- 
sulting to the employé therefrom. Sutton v. The Town of Wauwatosa, 29 Wis. 
21, contains an elaborate discussion of the question how far the fact that the 
plaintiff, in an action for damages resulting from a defect in the highway, was 
engaged at the time in an illegal act, precludes him from recovering for his loss. 
The plaintiff was driving cattle over a bridge on Sunday, —an illegal act, — 
and the bridge broke through, and some of his cattle were killed. In an 
able opinion delivered by Dixon, C. J., it was held that the plaintiff was enti- 
tled to recover. This opinion was shown to be supported by a great weight 
of authority, though the rule in Massachusetts is otherwise. Bosworth v. 
Swansey, 10 Mete. 363. The case of Gregg v. Wyman, 4 Cush. 322, which 
was an action of tort for the immoderate driving of a horse unlawfully let 
on Sunday, and which Mr. Chief Justice Dixon considered as governed by the 
same principle, has been expressly overruled in the recent similar case of Hall 
yv. Corcoran, 107 Mass. 251. The cases as to injuries received on the highway 
where the plaintiff was travelling unlawfully on Sunday are still law in that 
commonwealth. 

We cannot help thinking that it would be matter of congratulation to the 
state of Wisconsin if the three very able and learned justices now constituting 
her supreme court of last resort were re-enforced by at least two more of equal 
weight and character. At present, when one dissents, the prevailing opinion 
is necessarily supported in every instance by the smallest preponderance, at 
least in numbers, possible in any court consisting of more than a single judge. 

The promptitude with which these volumes have appeared compares favora- 
bly with the state of things in most other states, though it is to England that 
we must now look for a model of system and despatch in the publication of 
reports. The fact that an American lawyer constantly has access to the 
English reports several months before the appearance of those of his own 
state of a corresponding date, by no means contributes to bear out our pro- 
verbial reputation for enterprise and despatch. 


A Practical Treatise on the Law of Covenants for Title. By W1tt1am Henry 

Raw tr. Fourth edition. Boston: Little, Brown, & Co. 1873. 

Tuts work fairly deserves to be called a legal classic. It manifested, even 
in the first edition, the author’s sound and exact training in his special de- 
partment, and older practitioners as well as younger students will recall with 
grateful acknowledgment the clear light thrown by it on their path, not merely 
in respect to the recent development and practical application of this branch 
of the law, but particularly in regard to the originals of the law of real prop- - 
erty, as this system was in its beginning and essential features little else than 
the law of covenants of title. 

The modern portion of this topic presents a sufficient field for study per se; 
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but one who investigates it without a full and precise knowledge of its 
sources is more likely to produce than to remove obscurity in discussing it; to 
give us a digest and not a treatise on the subject. With Mr. Rawle the case 
was far otherwise, and his natural and inherited capacity for the task was 
doubtless much fostered by his experience as a conveyancing counsel; one who, 
according to the distinction as clearly observed in Pennsylvania as in Eng- 
land, devotes himself solely to the science, and leaves to the mere conveyancer 
the mechanical drudgery of that department of the law. 

To this edition high praise is due. The author has in no respect rested 
on his reputation, however well established, or given the merely perfunctory 
discharge to the editorial duty so commonly limited to a few textual changes, 
or the accumulation of ill-digested decisions. The book, on the contrary, has 
been revised and rewritten with thorough, we might well say affectionate, 
care; and with all its solid basis of learning will be found as practically useful 
to the conveyancer as the treatises of Sugden or Jarman. 

The new labor upon the work will be found especially in the chapters 
on Measure of Damages and Equity Jurisdiction. The former topic 
presents many questions in which further adjudication is still requisite to 
settle the law; indeed some decisions have appeared so recently as not to be 
included even in this edition. See Pumpelly v. Phelps, 40 N. Y. 59; Burr v. 
Stenton, 43 id. 462; Clarkson v. Skidmore, 46 id. 297, &c. But the discus- 
sion in this present volume has been carried so far, and the principles so 
clearly educed, that judicial labor will do little more than to enforce or con- 
firm our author’s conclusions. 


United States Digest. A Digest of Decisions of the various Courts within the 
United States. By Bensamin VauGuan ABpott. New Series. Vol. 
Ill. Annual Digest for 1872. Boston: Little, Brown, & Co. 1873. 


By this volume Mr. Abbott has added promptness to his many merits, — 
a trait so rare among our reporters as to seem almost a virtue. The author’s 
capacity and experience are large and widely known, and we find his usual — 
care in the form and arrangement of this volume. Little, however, need be 
said of Mr. Abbott's merits or defects; they are familiar to every one, and are 
probably unchangeable. 


Hubbell’s Legal Directory for Lawyers and Business Men, containing the names 
of one or more of the leading and most reliable attorneys in nearly three 
thousand cities and towns in the United States and Canada. Also a syn- 
opsis of the Collection Laws of each state and Canada, with instructions 
for taking depositions, the execution and acknowledgment of deeds, wills, 
&e., and a concise synopsis of the Bankrupt Law, with Registers in Bank- 
ruptey. Also times for holding courts throughout the United States and 
territories for the year ending May 1, 1874. J. H. Hupse t, editor and 
compiler. J. H. Hubbell & Co., New York, 17 Nassau St. 

Tus work is issued annually, and the present is its fourth year. It seems 
to be calculated to make every man his own lawyer, as far as furnishing him 
with the law and practice of each state and Canada, relating to the col- 
lection of debts, taking of depositions, and execution of deeds, will do 


150 BOOK NOTICES. 


so. As appears in its title, it also contain a selected list of lawyers in nearly 
three thousand cities and towns, — ‘‘ the result,’’ the editor tells us in his 
preface, ‘‘ of a private correspondence with nearly ten thousand presidents or 
cashiers of banks, bankers, or leading merchants in the various sections of 
the country.’’ Such a directory is undoubtedly of value to lawyers and busi- 
ness men, and we wish it did not encourage touting; but so long as the temp- 
tation to have one’s name in larger type than his fellow’s brings a pecuniary 
advantage to the editor, the inducement will be given, and the practice en- 
couraged. So far as we can judge, the work of this volume has been thor- 
oughly done. 


The Statutes of Illinois. An Analytical Digest of all the General Laws of the 
State in force at the present time. Official and Standard, by Act of the 
Legislature, 1818 to 1873. Edited by Witt1am L. Gross, Counsellor at 
Law. Volume III. Acts of 1873. Springfield: William L. Gross. 1873. 


WE have hitherto noticed the first and second volumes of this edition (4 
Am. Law Rev. 561, and 7 Am. Law Rev. 155), containing all the gen- 
eral laws of Illinois in force in 1872. This third volume contains, in addition 
to the acts of 1873, the organic laws of Illinois, and a revision by the last legis- 
lature of several important heads of the law. To continue this revision a joint 
committee of the two legislative houses has been appointed to sit during the 
adjournment, and report to the next legislature. The arrangement of this 
volume is substantially that adopted in the previous ones, and the editor in 
his preface says, that the reception accorded to his former publications of the 
statutes ‘‘ has seemed to us such an indorsement, both of the matter and 
manner of publication, as to forbid any material departure from the general 
arrangement heretofore adopted.’? The book is well printed, and ‘ each sec- 
tion has been twice carefully compared with the enrolled law filed with 
the Secretary of State.’”” Among the acts of the legislature of 1873, we 
notice on page 73 a continuation of the so-called ‘farmers’ movement” 
against railroad corporations, which has already cost Judge Lawrence his seat 
on the supreme bench, and bids fair to be the chief element in Illinois politics 
for some time forth. 


Leading and Select Cases on Trusts: with extended abstracts of important 
cases, explanatory and critical notes, and numerous citations of authorities 
bearing on every branch of the Law of Trusts. Also, a full Report of the 
great case of the Covington and Lexington Railroad Company against Rob- 
ert B. Bowler’s Heirs and others, just decided at the Winter Term, 1873, 
of the Court of Appeals of the State of Kentucky. By Peter Zryn, of 
the Cincinnati Bar. Cincinnati: Robert Clarke & Co. 1873. 


‘« Tus work,’’ says Mr. Zinn in his preface, ‘ has its origin mainly in two 
circumstances: First, in there being heretofore no special compilation of au- 
thorities on the subject of trusts; and, secondly, a desire to economize labor 
in the preparation of the Covington and Lexington Railroad case for trial. In 
default of being beneficial in that case, it was desired to put the result of this 
work in such form as to renew, in the attention of the profession and the read- 
ing public, the great rules for the administration of trusts.’’ The character 
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of the book may easily be guessed from this sketch of its history, which its 
author gives with such engaging frankness. The idea that a case can be pre- 
pared for trial more economically by writing a book on the general head of 
law under which it falls than by the method hitherto in use, will strike many 
as more original than any thing else in the book; and, if it is generally re- 
ceived, will throw upon the reviewer an amount of work which we shudder to 
contemplate. Leading Cases on Perjury, by Dr. Kenealy, or A Treatise on In- 
junctions, by David Dudley Field, might be amusing, but we pray to be spared 
the task of examining two new law books for every important case which here- 
after is tried in this country. Perhaps our author might profitably have devoted 
some of the labor which he ‘‘ economized”’ by writing his book to examining 
the excellent works already in existence on the subject. Had he doue so, 
he might have become satisfied that the vacancy which he has aimed to fill 
did not exist. 

Mr. Zinn’s book is not composed of selected leading cases, but of leading 
cases and selected cases, two distinct classes. In the selection of leading cases 
he says: ‘‘ I have taken such as have been the result of the most deliberate 
consideration and labor of the judicial minds, whose opinions have given shape 
and weight to the laws of England and America. In the choice of other 
cases I have selected those especially lately decided, which, it is hoped, will 
prove of practical use to the profession.’? The result of this method is a book 
of six hundred pages, one-fifth of which is devoted to a report of the Coving- 
ton and Lexington Railroad case, in which the author was one’ of the counsel, 
and the rest is a reprint of cases taken from various reports and put together 
without any sort of arrangement, either logical or chronological. The larger 
part are cases bearing upon the points raised in the railroad case, and these 
are interspersed with others, taken apparently at random, and bearing about 
as much relation to each other as the cases in a volume of Vesey’s Reports. 
It is possible to imagine circumstances under which the volume might be of 
service where the reports were inaccessible, but even its value in such a case 
is impaired by the fact that the author has not contented himself with pub- 
lishing the cases as they are reported, but has cut out whatever’strikes him as 
unimportant, including even parts of opinions; and in one House of Lords 
case has gone so far as to leave out entirely the leading opinion, that of the 
Lord Chancellor Hatherley, printing only the opinion of Lord Westbury, his 
reason being that the latter stated all the points more concisely, which is un- 
doubtedly true, but hardly justifies the omission of the principal opinion in a 
leading case. 

The remedy against such books is with the profession. As long as they 
buy them, authors can be found in abundance to write them. 


Reports of the Decisions of the Court of Appeals of the State of New York, not 
heretofore reported under official sanction. Arranged alphabetically, with 
notes and references to subsequent decisions and legislation. Edited by 
Austin Apport. Vol. I. A-D. Vol. II. E-K. New York: Diossy & 
Co., publishers. 1873. 

A priori, one is inclined to say that a collection of the cases decided in 
any court in New York between 1860 and 1870, and not reported by some of 
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the book-makers there, would hardly repay the labor of scissors and paste- 
pot. But it seems that the possibilities of law reporting are not yet exhausted, 
for Mr. Abbott, perhaps as a retort to the committee of the Bar Association, 
who are just now endeavoring to invent a plan to relieve New York from being 
swamped by the multitude of her reporters, and the character of their pro- 
ducts, has furnished two, and proposes to furnish three more, of a series of 
five volumes, containing the unreported decisions of the Court of Appeals 
decided during the time covered by Tiffany’s Reports. If we had been con- 
sulted before the publication, we should have given to Mr. Abbott Punch’s 
advice to persons about to marry, ‘* Don’t !”’ 

Our compiler says, in his preface, ** the work had its origin in the gener- 
ally expressed desire for a consolidated edition of all the decisions of this 
court, which should supply all that is believed to be authoritative of the val- 
uable decisions which are not to be found in the official series known as The 
New York Reports; and the editor, with the express sanction of the court, 
commenced the preparation of such an edition.’”? But, on second thought, he 
concluded not to venture so extended a work, and so modified it as to publish 
in five volumes cases omitted from, and some that were misreported in The 
New York Reports. Some of the opinions here published were printed in The 
Transcript Appeals, and others were scattered through the numerous volumes 
of Practice Reports, and a large number furnished an excuse for Keyes’ Re- 
ports, which the ** Committee on Law Reporting,”’ above referred to, say: 
‘* Considering the existence of an official reporter, and the practice of the 
court to designate what cases should be reported, can only be regarded as an 
audacious attempt to foist another set of generally worthless reports upon the 
profession, for the sole benefit of the reporter, and without the provision reg- 
ulating the price of the regular report prescribed by statute.”’ 

That there are grave defects in the reports of the state of New York is 
certain, but whether an irregular, unmethodical, partial attempt to remedy 
them will result in general benefit may be questioned. 

How thoroughly Mr. Abbott has done the task he set himself we have not 
now the means or inclination of judging, suffice it to express our notions of 
the task itself. 

Such an inspection of the work as we have had opportunity for making 
has satisfied us that Mr. Abbott has reported many cases which the profession 
should have had access to before, and thus far he will supply the need he 
desires to, but we also find cases deciding points of practice, or confirming 
previously reported cases, which certainly should not be reported ten years 
after their time, if ever. i 


Reports of Cases in Law and Equity, determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Strives, Reporter. Volumes XII. and 
XIII., being Volumes XXXII. and XXXIV. of the series. Published by 
the Reporter. Ottumwa. 1873. 

Turse volumes contain singularly few cases of general interest or of value 
as precedents. The supreme court of a state is of necessity largely occupied 
in determining questions of purely local importance, such as arise under state 
statutes or the rules of local practice, and their decisions on these points could 
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not properly be omitted by their reporter; but, making every allowance for 
our inability to appreciate the value of many cases to the Iowa bar, we cannot 
but think that not a few cases might have been omitted from these volumes 
without impairing their usefulness. Still, it is perhaps safer to have every 
decision reported in the first instance by an official reporter than to run the 
risk of having new series of unreported cases published by volunteers, — the 
pernicious practice which has become so popular in New York. 

Stuart, assignee, v. Hines & Eames, one of the longest cases in the first 
volume, contains quite an elaborate discussion on the effect of bankruptcy 
proceedings upon a suit in a state court, but the points raised were neither 
new nor difficult. 

The State v. Weir decides that a ‘* local option ’’ law is unconstitutional, 
and @ propos of intoxicating liquor it may interest the profession to know that 
its use by a juror in a trial for homicide, ‘‘combined with other curative 
agents, as a medicine without medical advice, will not vitiate the verdict in 
the absence of any showing that it was so used without the knowledge of the 
prisoner or his counsel, or that its effects were intoxicating,’’ which was one 
of the points decided in The State v. Morphy. 

Hubbard & Spencer v. The Hartford Fire Insurance Co. determines a nice 
question of insurance law arising under a condition in a policy against other 
insurance, and Richmond v. The Dubuque § Sioux City R.R. Co. discusses at 
some length the doctrine of specific performance. ll the foregoing cases are 
reported in Volume XII. 

In Volume XIII. we notice The State v. Porter, where the court decide that 
the instruction to the jury in a case of homicide, ‘‘ If, however, you find that the 
defendant inflicted the blow upon the deceased that caused his death, then the 
burden of proof is upon the defendant to show that he did it in self-defence,”’ 
was erroneous, it being sufficient if the evidence in the case, whether intro- 
duced by the prosecution or the defence, leaves a reasonable doubt upon the 
question whether the act was in self-defence. This is another decision in 
harmony with the prevailing current of authorities, of which The People v. 
Stokes is the most conspicuous recent example. 

In Miller v. The Mutual Benefit Insurance Co. a policy of life insurance 
contained a condition exempting the company from liability for death ‘* by 
reason of intemperance from the use of intoxicating liquors.’’ The insured, 
in a fit of delirium tremens, escaped from his keepers and ran through the 
streets in inclement weather, without clothing, — an exposure which contrib- 
uted to his death. Held, a death from intemperance. 

In Smothers v. Hanks, an action to recover damages from a physician for 
malpractice in setting a broken limb, the court (Beck, C. J., dissenting) hold 
that a physician is not liable for not possessing or employing such skill as is or- 
dinarily exercised by thoroughly educated physicians, but is bound to possess 
only the average skill of his profession, and refuse to follow the Pennsylvania 
case of McCandless v. Mc Wha, 22 Penn. St. 261, which lays down the oppo- 
site rule. If, however, the practitioners who bring down the average take 
warning by this decision and retire from practice, the result of the two cases 
will eventually be the same. 

The cases are well reported, and Mr. Stiles cannot be blamed if they are 
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not interesting, but he might profitably devote more time to his head-notes, 
‘which seem unnecessarily long. Such propositions as this, ‘‘ A party pur- 
chasing a promissory note, after maturity, takes it subject to any and all de- 
fences which could have been urged against it in the hands of the payee,” 
should not be put in a head-note, as no such point is ever decided now, or if 
it is, the case may safely be left unreported. 


Reports of Cases argued and determined in the Superior Court at Indianapolis ; 
with collection of authorities cited touching each case. O. M. Wilson, 
Official Reporter. Indianapolis: Journal Company, Printers. 1873. 


The Bible in the Public Schools. Opinion and Decision of the Supreme Court 
of Ohio, in the case of John D. Minor et al. v. The Board of Education of 
the City of Cincinnati et al. Extracted from Volume 23 Ohio State Re- 
ports. Cincinnati: Robert Clarke & Co. 1873. 


The St. Louis Journal of Law. 

This weekly is a consolidation of the Legal Exchange of Iowa and the Law 
News of Missouri, both of which were monthly papers. We gladly wel- 
come it on our list of exchanges, and hope that consolidation in this case 
means strength. The Journal has a position geographically that should insure 
a carefully prepared publication, and a large subscription list. 


New York Medical Journal. 

The Journal of the Franklin Institute. 
Pacific Law Reporter. 

The Law Times. 

The Internal Revenue Record and Customs Journal. 
Bulletin de Jurisprudence Internationale. 
The Legal Intelligencer. 

Chicago Legal News. 

Legal Gazette. 

The Publishers’ Weekly. 

The Albany Law Journal.: 

The United States Jurist. 

The American Law Record. 

Pittsburgh Legal Journal. 

Legal Opinion. 

Bench and Bar 
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The Canada Law Journal. 

The Law Magazine and Review. 

The Legal Chronicle. ; 
The National Bankruptcy Register Reports. 
The American Law Times and Reports. 
The American Law Register. 

The Western Jurist. 


The Lower Canada Jurist. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JULY, 1873. 


American Law Review. Vol. 7. 1872-73. 8vo, sheep, $6.00. Little, Brown, & Co. 
Boston. 

American Reports. Vol. 8. (Thompson.) 8vo, sheep, $6.00. John D. Parsons, Jr., 
Albany. 

American Railway Reports. Vol. 1. (Truman.) 8vo, sheep, $6.00. James Cockcroft 
& Co., New York. 

Arkansas Reports. Vol. 27. (Cox.) 8vo, sheep, $6.00. Little Rock. 

Baylies. Questions and Answers for Law Students. By Edwin Baylies. 8vo, sheep, 
$5.00. William Gould & Son, Albany. 

Blackstone Economised. By David M. Aird. Second edition. Post 8vo, 7s. 6d. 
Longmans, London. 

Benjamin on Sales. Second edition. 8vo, sheep, $7.60. W.H. & O. H. Morrison, 
Washington. 

Clark and Finnelly’s House of Lords Reports. 1831-46. Edited, with Notes and 
References to American Law and Subsequent English Decisions, by Hon. J. C. 
Perkins. In 12 vols. Vols. 4 and 6. 8vo, sheep, per volume, $6.00. Little, Brown, 
& Co., Boston. 

Colorado Reports. Vol. 1. (Hallett.) 8vo, sheep, $7.50. S. A. Grant & Co., 
Denver. 

Corydon’s Compendium of the Law relating to Dramatic Authors, Musical Com- 
posers, and Lecturers. 8vo, 7s. 6d. Nutt, London. 

Davidson's Precedents and Forms in Conveyancing. Third edition. Vol. 3, two parts, 
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UNITED STATES. 


Tre Curer Justicesuip. — It was announced some months ago that the 
President did not intend to appoint the new Chief Justice until the meeting 
of Congress, and in the meanwhile proposed to ascertain, if possible, the wishes 
of the public; among other ways by consulting the press. He has probably 
long before now repented any such determination, if he ever made it; but it is 
interesting to find in a legal journal such aid toward the formation of a cor- 
rect opinion as is to be derived from the following paragraph, which we take 
from the Albany Law Journal: — 


It was announced that the number of probable nominees had dwindled down to 
four, and that these four were Benjamin R. Curtis, William M. Evarts, Ex-Attorney- 
General Hoar, and Attorney-General Williams, and that “ well-informed persons ” be- 
lieve that the choice will fall upon Mr. Curtis. If the President shall determine to 
pass by such tried judges as Mr. Justice Miller, or as Judges Dillon, Woodruff, or 
Chipman, and select a man unused to the bench, however able as a lawyer, the advo- 
cates of an elective judiciary will have a new argument on their side. 


It would be an interesting experiment in logic to express in syllogistic form 
the new argument which the advocates of an elective judiciary would find in 
the appointment of Judge Curtis or Mr. Evarts. We were not aware that the 
nominating caucuses had hitherto selected only men of judicial experience. It 
is, too, @ somewhat novel proposition, which the history of the English or 
American bench will hardly sustain, that the most eminent chief justices have 
been taken from the bench rather than the bar; for we suppose that our con- 
temporary limits its doctrine to chief justices, and hardly proposes to take 
the broad ground that none but judges should be appointed to the bench. 

Even on the question of fact, if we were disposed, we might join issue in 
the reasonable expectation of showing that at least one of the candidates who 
are placed below Judge Chipman has not been entirely ‘‘ unused to the bench,”’ 
even of the Supreme Court. 


Supreme Court.—Carrier. Errect OF PRINTED Notice on Carri- 
ER’s ReEcEIPT IN LIMITING LiaBILITY. — The Michigan Central R.R. Co. v. 
The Mineral Springs Manufacturing Co. — The limits of our last number pre- 
vented our noticing the decision of the Supreme Court in this case, which will 
be hailed with satisfaction by all who have occasion to send packages by ex- 
press, and if adopted, as we hope it speedily will be, by the courts of those 
states where a different rule has prevailed, will do much to secure from the 
large express companies greater consideration for the rights of the public than 
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they have hitherto displayed. The court decide expressly that a consignor 
who sends goods by express and takes a receipt for them, without dissent, is 
not therefore bound by all the conditions which the carrier chooses to print 
thereon. Mr. Justice Davis, delivering the opinion of the court, quotes with 
approval the language of the court in New Jersey Steam Navigation Co. v. 
The Merchants’ Bank (6 Howard): — 


The carrier is in the exercise of a sort of public office, from which he should not 
be permitted to exonerate himself without the assent of the parties concerned. And 
this is not to be implied or inferred from a general notice to the public, limiting his 
obligation, which may, or may not, be assented to. He is bound to receive and carry 
all the goods offered for transportation, subject to all the responsibilities incident to 
his employment, and is liable to an action in case of refusal. If any implication is to 
be indulged from the delivery of the goods under the general notice, it is as strong 
that the owner intended to insist upon his rights and the duties of the carrier, as it is 
that he assented to their qualification. The burden of proof lies on the carrier, and 
nothing short of an express stipulation by parol or in writing should be permitted to 
discharge him from duties which the law has annexed to his employment. 

And adds: — 

It can readily be seen, if the carrier can reduce his liability in the way proposed, 
he can transact business on any terms he chooses to prescribe. The shipper, as a gen- 
eral thing, is not in a condition to contend with him as to terms, nor to wait the result 
of an action at law in case of refusal to carry unconditionally. Indeed, such an action 
is seldom resorted to, on account of the inability of the shipper to delay sending his 
goods forward. The law, in conceding to carriers the ability to obtain any reasona- 
ble qualification of their responsibility by express contract, has gone as far in this 
direction as public policy will allow. To relax still further the strict rules of common 
law applicable to them, by presuming acquiescence in the conditions on which they 
propose to carry freight when they have no right to impose them, would, in our opin- 
ion, work great harm to the business community. 


This decision is in accordance with what most have felt ought to be law, 
and it is only surprising that the opposite view has been adopted so often. 


ARKANSAS. 


Tue Hon. D. Krvas, first Chief Justice of Arkansas, and for twelve years 
United States Judge of the Eastern District of Arkansas, died on Wednesday, 
September 3d, aged seventy-five years. 


CALIFORNIA. 


Surrace Water. — Supreme Court. Ogburn vy. Connor. — This case, 
reversing the judgment below, holds that the owner of an upper field has a 
natural easement to have the water that falls on his field flow over a lower one, 
and the owner of the lower field is answerable in damages if he obstructs such 
flow. This is contrary to the decisions in Massachusetts, but the court, after 
reviewing the Massachusetts cases, conclude that their own view of the law 
is the better one, and cite in support of it cases from Ohio, Pennsylvania, 
Vermont, Illinois, Missouri, and Louisiana. 
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CONNECTICUT. 


Costs. — Supreme Court or Errors. Buell v. Flower. — This was an 
action of assumpsit for money lent, during the pendency of which the de- 
fendant repaid the loan with interest. The plaintiff, at the time of receiving 
the money, demanded also the costs of suit, but the defendant refused to pay 
them. eld, by a majority of the court (BurLer, C. J., and Seymour, J., 
dissenting), that the plaintiff, after thus voluntarily accepting payment of the 
debt in full, was debarred from claiming a judgment for nominal damages, 
and consequently could not recover his costs, since a plaintiff's costs are only 
incidental to his damages; although, had he refused to accept the amount of 
the debt without the costs, the mere tender would not have had this effect. 


Hon. Tuomas B. Butter, chief judge of the Supreme Court of Errors, 
resigned that position at the recent session of the general assembly, on account 
of ill health, and soon afterwards died; and Hon. Origen S. Seymour, LL.D., 
one of the associate judges, and the junior one as respects the date of his ap- 
pointment, although the oldest in years, was chosen as his successor. Judge 
Seymour’s term of office expires during the winter, by reason of his attaining 
the age of seventy, — the constitutional limit, — and Hon. John D. Park, the 
senior associate judge, as respects the date of his appointment, was elected to 
succeed him at that time. The vacancies occasioned by these promotions were 
filled by the election of Hon. James Phelps and Hon. Dwight W. Pardee, the 
senior judges of the Superior Court. 


Hon. Wituiam T. Minor, LL.D., one of the judges of the Superior 
Court, having accepted a nomination for representative in Congress, resigned 
his position on the bench, and a great part of the session of the assembly was 
occupied in endeavoring to fill the three vacancies thus occasioned. The 
senate finally made choice of three men, and the house of three others, and 
after numerous caucuses and conferences the assembly adjourned without 
being able to make any elections at all. This will, for the present year, throw 
the work of eleven judges upon eight. 


IOWA. 


Copyricut. — The Attorney-General of Iowa has been called upon for an 
opinion upon the curious question of the power of the state to copyright its laws, 
—the legislature having provided that the Code should be printed, and sold for 
the benefit of the state. The Attorney-General replied that ‘‘ it is quite proba- 
ble that it would have been competent for the legislature, when providing for 
the publication of the Code, to also have provided for securing to the state the 
copyright of such publication,’ but that, as the legislature did not do this, 
there was no authority for restraining any publication of the Code. It would 
certainly be a most mean and pitiful piece of political economy, to say no 
more, for a state to attempt to limit by copyright a diffusion and knowledge 
of its laws. It would be much more worthy of a state, and better economy in 
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the long run, to compel the publishers to sell the laws at the lowest possible 
price, and thereby help to disseminate a knowledge of the laws among the 
people. There is little difference in principle between the Roman emperor’s 
plan of writing the laws so high as not to be readable, and a plan to so con- 
trol their publication as to put the price beyond the means of the people. — 
Albany Law Journal. 


MARYLAND. 


Canat Boat. —Unitep States District Court. United States v. The 
Penn. Canal Boat Nos. 68 and 69. — Judge Giles*has decided in this case that 
a canal boat without oars, masts, sails, or steam power, is not a ‘* ship or ves- 


sel’? required by act of Congress of Feb. 18, 1793, to pay certain tonnage 
duties. 


MASSACHUSETTS. 


Cuter Justice CuHapman.— The death of the Chief Justice of the 
Supreme Judicial Court of Massachusetts, announced without premonition of 
its immediate probability, is an event of startling interest to the people of this 
state, and especially to the bar. It occurred at Flueleu, Switzerland, on the 
28th of June last, though the news did not reach here until July 17th. His 
remains were brought home and interred at Springfield on the 26th July, at 
which time and place appropriate funeral services were attended by his Excel- 
lency the Governor, all the associate justices, members of the local bar, and 
delegations from the bar of Suffolk, Worcester, and other counties. 

His death was preceded by severe illness for only a week or two, though the 
disease had been struggling with and breaking down his strong constitution 
and otherwise robust health for many months. 

Early in the present year it became manifest that he could not bear the con- 
tinuous labors of his arduous and responsible position without some decided 
measures for relief and respite. Upon consultation with his physician, it was 
determined that he should seek it abroad as early in the spring as the arrange- 
ment of the business of the court would permit. This was accomplished so 
as to enable him to sail for Europe on the 10th day of May. He was accom- 
panied by his wife, —a daughter, already in Germany, joining them on the 
Continent, —and he was attended by their ministrations in his last hours. 
Travelling with apparent benefit, and strong hope of returning with new 
vigor to resume his duties in the autumn, he was arrested, at a small stopping- 
place on his way, by aggravated symptoms of his disorder, brought on, as is 
supposed, by some exposure or over-fatigue. From this he was, for a time, 
thought to be recovering ; but the fatal result was not longer to be deferred. 
Disease had obtained the mastery of his body, and his spirit departed. 

RevusEN ATWATER CHAPMAN was born in Russell, in the old county of 
Hampshire (now in Hampden county), in September, 1801. His home was in 
a sequestered district ofthe town, which was itself at that time somewhat less 
accessible than it now is. His father was a farmer, in too narrow circumstances 
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to afford his only son any means of education beyond what could be obtained 
in the winter school of the district, and required his aid upon the farm for the 
greater part of the year. 

At the age of seventeen he engaged in teaching a similar school in the 
neighboring town of Montgomery. At nineteen he entered the service of a 
trader in Blandford as clerk. Becoming connected with a debating club, and 
there developing considerable readiness and capacity for argument, his mind 
was turned towards a larger field for the exercise of abilities, the possession of 
which in himself he was thus led to suspect. 

He accordingly entered as a student of law in the office of Brigadier- 
General Alanson Knox, then a practising lawyer in Blandford, where he con- 
tinued the study of the law for five years before admission to the bar, in 
accordance with the rules then in force. He soon mastered the ordinary 
routine of country practice, and was accustomed to attend trials in justice’s 
courts in Blandford and the neighboring towns, encountering sometimes the 
lawyers of the vicinity, and sometimes other students. At the time of his 
admission to the bar he had already acquired the reputation of an acute 
practitioner. 

He at first opened an office in Westfield, where he found the limited pro- 
fessional business already divided and firmly held between several older lawyers, 
leaving slight encouragement for a new man who was entirely dependent upon 
his own exertions. He removed to Monson in the same county, and shortly 
afterwards to Ware. While at Monson he was married to Elizabeth Knox, 
the eldest daughter of his legal instructor, who, with two daughters, now 
survives him. 

In 1830, or about that time, he removed to Springfield, and formed a pro- 
fessional copartnership with Mr. George Ashmun, afterwards distinguished 
as a member of Congress and otherwise. Chapman & Ashmun soon became 
leaders of the bar, eminent from the assiduity, ability, and success with which 
they conducted the causes of their clients. Their connection continued for 
nearly twenty years. Upon its dissolution Mr. Chapman conducted business 
alone for a few years; and in 1854 associated with himself Mr. Franklin 
Chamberlin, now of Hartford, Conn. In 1860 he was appointed to the bench of 
the Supreme Judicial Court, upon the retirement of Chief Justice Shaw, to 
fill the vacancy created by the appointment of Mr. Justice Bigelow to be 
Chief Justice, and took his seat at Worcester in October of that year. In 
February,’ 1868, he was himself appointed Chief Justice, in place of Chief 
Justice Bigelow, resigned. 

While at the bar he was appointed and served upon a commission to revise 
the proceedings, practice, and rules of evidence of the courts of this common- 
wealth, and joined in the report upon which was enacted chapter 233 of the 
Acts of 1851, generally designated as the ‘‘ Practice Act.’’ In 1860 he was 
made one of the presidential electors for the state of Massachusetts, and, as 
such, joined in elevating Abraham Lincoln to be leader of the nation in its 
greatest crisis. 


Otherwise than this, he neither held, nor aspired to, any political or civil 


public office, and permitted his name to be used only when there was no pros- 
pect of election. 


| 
| 
| 

| 
| 


164 SUMMARY OF EVENTS. 


He devoted himself with assiduous energy and steady undeviating pur- 
pose to the one object of perfecting himself in the principles and practice, and 
in the learning of his chosen profession. He studied not merely to prepare 
his cases, but for the investigation of the subjects into which they led him. 
The conclusions at which he arrived were stored in his mind as a part of his 
stock of knowledge. These were so assimilated as to attend at call upon his 
mental action. It was from this source, rather than from especial quickness 
of apprehension or intuitive perception, that he acquired, to a remarkable 
degree, readiness in the application of legal principles to complicated facts and 
the changing phases of a difficult trial. Though seldom eloquent, he almost 
invariably presented his views to the court or jury with a clearness and direct- 
ness which was doubtless not less effective than oratory. His coolness of 
temperament enabled him to maintain his composure under most embarras- 
sing circumstances. Yet he was capable of being roused to violent and most 
indignant denunciation of what seemed to him to be false or mean. 

Whatever he did he did with his might, recognizing the principle that it 
was his duty to give his best and maturest judgment to every cause which he 
undertook to conduct, and to every question which he undertook to examine 
for the purpose of giving an opinion. He made his client’s cause his own ; 
and doubtless a too firm faith in his client sometimes led him to be unjust to 
the opposing party or witness ; but it enabled him to bring to the trial of the 
cause a zeal and power which could come only from a conviction that he was 
right. 

He was eminently successful in winning the confidence of clients and of 
the community in the soundness of his learning and the safety of his counsel, 
and in inspiring a wholesome fear of his power as an adversary, which was 
favorable to retainers. 

His practice and reputation were in a great measure local in the counties 
of Hampden and Hampshire; and he did not much incline to business which 
led him abroad; but he was frequently engaged in causes in other counties, 
and sometimes also in Connecticut and New York. 

He carried to the bench a large and varied experience in the trial of 
causes. In familiarity with the principles of general equity jurisprudence, 
then of recent introduction in Massachusetts, he was considered to be far in 
advance of most of his cotemporaries of the bar. 

He did not permit himself to remain merely and narrowly a lawyer. As 
he advanced in years and experience, and came to feel secure in his position at 
the bar, he reserved from his professional work more of his time and thoughts 
for acquisition in other branches of knowledge, seeking to make up the defi- 
ciencies of early education. He thus became somewhat familiar with the 
Latin, German, and French languages. He interested himself in philosophi- 
cal reading and enquiry, and studiously sought and enjoyed the society of 
cultivated men in other professions and departments of learning. His intel- 
lect thus became broader and stronger. The asperities of temper and manner, 
which were engendered by early struggles and contests at the bar, were soft- 
ened, and his whole character mellowed and ripened. 

The purity of his private life was clouded by no spot or breath of reproach. 
The sincerity of his religious views, and his earnest purpose to govern his life 
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by them, no one could doubt. In social life he was genial and communica- 
tive, imparting freely and without ostentation his thoughts upon what had 
interested him in his studies, or reading, or observation. In his manner he 
was always dignified, without formality, or assumption of superiority. He 
enjoyed and craved public appreciation; but he never sought it by deferring 
to popular prejudice. The dignity of judicial office could not be enhanced to 
his mind by pomp or show of authority. It created no distance between him 
and the acquaintances of his humbler private life. 

The success which carried the farmer’s boy, instructed in the winter public 
school of his native town among the hills up to the position of Chief Justice of 
the highest court of Massachusetts, was the legitimate fruit of the constancy, 
diligence, and fortitude with which he strove to do, to the best of his ability, 
every duty which presented itself. His career illustrates, as strikingly per- 
haps as that of any man, the wealth of opportunity which our institutions af- 
ford for honorable preferment to every one who, having selected a profession 
or pursuit, follows it with steadiness of purpose, intelligent industry, and hon- 
esty of practice. 

Upon the bench Judge Chapman fulfilled the expectations of friends who 
knew him best, and exceeded those of others who knew him slightly, or by 
reputation only. His judicial career was marked by the same honesty of pur- 
pose, diligence in the performance of duty, and conscientious fidelity which 
he had exhibited in his labors at the bar. His impartiality and considerate 
forbearance were especially noteworthy. 

His opinions extend through more than thirty volumes of the reports, be- 
ginning with 16th Gray, and bear ample witness not only to his legal attain- 
ments, but also to extensive knowledge of general affairs. 

Of his judicial qualities and the character of his official service upon the 
bench we can add nothing, without danger of repetition, to the appreciative 
resolutions of the bar, presented in Suffolk to the full bench of his associates 
upon their first assembling, Sept. 2, and the admirable remarks of Mr. Justice 
Gray in response. These we append to complete the sketch which we have 
endeavored to present of the upright magistrate whose recent death will be 
deeply lamented throughout the commonwealth by all classes of its people. 

Resolutions of the bar: — 


Resolved, That by the death of the Honorable Reuben Atwater Chapman, Chief 
Justice of the Supreme Court, the Commonwealth of Massachusetts has lost an able, 
faithful, learned, and upright magistrate ; a lover of justice and equity, whose chief 
object was to make the law an efficient instrument for the defence and protection of 
rights, and the prevention and punishment of wrong, and who sought to simplify its 
processes, to make its remedies intelligible, accessible, and speedy, and to discourage 
all chicanery, oppression, and fraud. 

That the court has lost an honored head, who never wanted courage to main- 
tain his own convictions, and sustained with a firm hand the prerogatives and powers 
of the tribunal over which he presided, but who knew well that its dignity was best 
upheld by a gentle and patient courtesy toward all men ; 

That the bar have lost a sympathizing friend, always considerate and kind in his 
intercourse with them, and who honored the profession to which the best years of his 
life had been devoted, and which he had adorned by his accomplishments and his 
virtues ; 
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That this community have lost a citizen who was the steadfast supporter of good 
order, good morals, education, and religion. 

Resolved, That the Attorney-General be desired to present these resolutions to the 
Supreme Judicial Court, with a request that they be entered upon its records ; and 


that the secretary of this meeting transmit a copy thereof to the family of the deceased 
Chief Justice. 


Remarks of Mr. Justice Gray: — 


Gentlemen of the Bar: It is now more than forty years since a Chief Justice of 
Massachusetts died in office. The personal affection which all who knew him bore to 
the late Chief Justice Chapman, and the thoughts which must arise, on such an 
occasion as this, of the duties and responsibilities attached to that great place, second 
to none in the tribunals of the country, except the Supreme Court of the United 
States alone, make it impossible to speak without profound emotion. 

The court heartily concurs with you, brethren, in the fitness of pausing, before 
we enter together upon the labors and duties of another judicial year, to commemo- 
rate the virtues and public services of him who has been taken from us since we last 
assembled in this room; and in the truth of the resolutions in which you have em- 
bodied your sentiments of the loss which has been sustained by his death. 

Reuben Atwater Chapman was a true son of Massachusetts, and a striking ex- 
ample of the opportunity which the commonwealth affords to every citizen of good 
talents, sound sense, purity of character, uprightness of life, religious faith, and doing 
with his might what his hand finds to do, to attain the highest offices of the state. 

The son of a farmer of humble condition, his early education was that afforded 
by the common schools of his native county. But he was so assiduous in availing 
himself of every means of improvement within his reach, by acting in his turn as a 
teacher, by speaking in the voluntary debating societies of his town, by writing in 
the newspapers of the neighborhood, and by frequent reading of the best English 
authors, — to which, after he had arrived at man’s estate and was occupied in the 
careful study and active practice of his profession, he added a considerable acquain- 
tance with the Latin and German languages, — that he became the master of a writ- 
ten style which for ease and simplicity might well be the envy of many a graduate of 
the highest universities. 

He was a member of that branch of the church of Christ which adheres most 
closely to the doctrine and polity of the founders of the commonwealth; and he was 
firm and consistent in the faith which he professed, without disguise and without 
ostentation, looking throughout his life to a benignant Providence for his guidance 
and his reward. 

Of his practice of the law, others of his associates and some of your own number 
have had a more intimate knowledge than myself. But I cannot remember the time 
when the bar of western Massachusetts was spoken of without mentioning him as one 
of the very foremost. Those who have tried cases with or against him bear testi- 
mony not only to his clear understanding of facts, his familiarity with legal authori- 
ties, and his readiness in applying them, but to his habit of resting his client’s 
cause upon a broad foundation of principle. Always a steady supporter of the law 
and of all rightful authority, he could not bear to see justice defeated by mere tech- 
nicalities. How zealous and earnest an advocate he had been would hardly be sus- 
pected by those who, seeing him only upon the bench, observed his calm demeanor, 
his patient attention, and his impartiality between contending parties. 

The two acts of his life on which he seemed to look back with the greatest satis- 
faction were the part which he had taken as a commissioner in framing the statutes 
which simplified the proceedings, practice, and rules of evidence in courts of justice ; 
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and the vote which by the suffrages of his fellow-citizens and as one of the electors at 
large of the state of Massachusetts he had been enabled to cast for Abraham Lincoln 
upon his first election to the presidency of the United States. 

Appointed a justice of this court soon after it had been vested by the legislature 
with full chancery powers, he enlarged the unusual knowledge of that branch of its 
jurisdiction, which he had already gained in his extensive practice, by new studies in 
his leisure hours. His common sense and his familiar acquaintance with the busi- 
ness and ways of life of the people were apparent in his judgments; and the pub- 
lished reports show that he was at once assigned a large share in the preparation of the 
opinions of the full court. His judicial temper was admirable, rarely ruffled except 
at the appearance of fraud or unfairness. A well-read lawyer, and fully impressed 
with the importance of stable rules of decision, yet on the bench, as at the bar, the 
science of jurisprudence was most regarded by him, not merely as “the collected 
reason of ages,” but rather as “combining the principles of original justice with the 
infinite variety of human affairs.” ; 

His promotion to the office of Chief Justice was wholly unsought and unexpected 
by him. He assumed its administration with that quiet modesty which was one of 
his characteristic traits, and he performed its duties so as to fulfil the anticipations of 
his warmest friends. He always aimed to maintain that harmony of opinion among 
the judges, resulting from thorough discussion and interchange of views, and that 
relation of mutual assistance between the court and the bar as fellow-workers towards 
one end, to which is so largely owing whatever of reputation abroad and of confidence 
at home the judiciary of Massachusetts has acquired. Any judge might be considered 
most fortunate, who, through the personal esteem and regard which he inspired in 
every man with whom he came in contact, won such cordial co-operation and sup- 
port from his associates on the bench, from the members of the bar, and from all 
those connected in any way with the administration of justice. 

No judge ever more truly kept his oath of office, that he would faithfully and 
impartially discharge and perform all the duties incumbent on him, to the best of his 
abilities and understanding, agreeably to the rules and regulations of the constitution 
and the laws of the commonwealth. And his prayer for himself and his associates 
and successors would be to Him by whose aid and favor judges administer justice — 
“Establish Thou the work of our hands upon us; yea, the work of our hands estab- 
lish Thou it.” 

In compliance with the request of the bar, it is ordered that their resolutions, 
together with a memorandum of these proceedings, be entered upon the records of 
the court. 


Tue Hon. Horace Gray has been appointed Chief Justice, to fill the va- 
cancy caused by the death of Chief Justice Chapman. He has been the senior 
justice of the court since Judge Hoar left the bench in March, 1869, having 
been appointed August 23, 1864, by Governor Andrew. Prior to his ap- 
pointment he was reporter of the decisions of the Supreme Court from 1854 to 
1861. 

The appointment has been generally expected by the bar ever since Chief. 
Justice Chapman’s death was announced, and is in all respects fitting and 
proper. The new Chief Justice is in the prime of life, and brings to the dis- 
charge of his duties a natural ability, which is generally recognized, with 
which he combines an unusually thorough knowledge of law, acquired by care- 
ful study, and which has been ripened and matured by an experience emi- 
nently fitted to qualify him for the exercise of high judicial functions. In his 
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hands we are sure that the traditional dignity of the court will not suffer, nor 
the respect and confidence with which it has always inspired the bar and the 
people of Massachusetts be lessened. 


Unitep States Disrricr Arrornry. — The President has appointed the 
Hon. George P. Sanger United States District Attorney for this district, to 
fill the vacancy caused by the death of Hon. David H. Mason. Mr. Sanger 
has had some years’ experience as prosecuting officer in the office of state dis- 
trict attorney, was judge of the Court of Common Pleas, and is widely known 
as the editor of the authorized edition of the United States Statutes; but some 
five years ago he withdrew from the practice of his profession, to become the 
president of a life insurance company. 


MISSOURI. 


LiaBiLity OF INDORSER TO BE THROWN INTO Bankruptcy. — UniTED 
States Districr Court, EAstern District. Jn re John Clemens. — 
Judge Treat in this case concurs with Judge Lowell in holding that an in- 
dorser who has neglected for fourteen days to pay a protested note is insolvent, 
and may be thrown into bankruptcy, notwithstanding that he indorsed the 
note simply for the maker’s accommodation, that it was in no way connected 
with his own business, and that so far as that business was concerned he was 
perfectly solvent, and fully able to pay his debts as they matured. 


NEBRASKA. 


Woman’s Ricuts. — The advocates of woman suffrage have reason to 
rejoice at the rapid spread of their doctrines in the new states, possibly due 
to the fact that in those states the absence of women has deprived the question 
of practical importance. Still it must be gratifying to read such evidence of 
the sex’s influence as is found in the following certificate of acknowledgment, 
made by a Nebraska judge of probate, who certifies, — 


That H. Butterfield, husband of the said Cornelia Butterfield, having been exam- 
ined separate and apart, and out of the hearing of his said wife, acknowledges that he 
releases dower and homestead without compulsion of his said wife. 


NEW YORK. 


ExtrapITIon. — Carl Vogt?s Case. —In this case Judge Blatchford’s de- 
cision in favor of extradition has been overruled by the Attorney-General, who, 
in answer to a question proposed by the Department of State, has given an 
opinion that Prussia has no right, under the treaty, to demand the extradition 
of Vogt. His argument seems unanswerable, and the extradition has been 
denied. At the first blush it appears to have struck some that a novel court 
of appeals had been constituted, but the United States was not a party to the 
proceedings before Judge Blatchford, and the Department of State was clearly 
bound to decide the question of extradition for itself, under the advice of the 
Attorney-General. This seems sufficiently obvious; but as the Department's 
action has been made the subject of much discussion and:some sharp criti- 
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cism, the remarks of Judge Woodruff in the case of McDonnell, the Bank of 
England forger, seem apropos. He said it had been held successively for 
years that the commissioner’s decision, except on the question of jurisdiction, 
could not be reviewed by the courts; ‘‘ that no tribunal had been provided by the 
treaty, and no jurisdiction had been given by any act of Congress to any judge, 
magistrate, or court to review that decision; that the only review possible was 
a review by the executive, to whom the proceedings had before the commis- 
sioner were to be returned; that the executive had power to examine for him- 
self and determine whether a case had been made within the treaty, and 
whether a case had been made which called upon him, as the executive of 
the government of the United States, to surrender the fugitive.’? The doc- 
trine has been extended in later cases so far that the court on habeas corpus 
claims the right to inquire whether there was any legal evidence before the 
commissioner; and it has even been claimed that, in case of a substantial de- 
fect in the evidence, the court might not discharge, but might remand, in 
order that the defect might be supplied. But there is no case which does 
or can relieve the Department of State from the responsibility of deciding in 
each case for itself. 


Carrier. Express Bustness.— UnitEp States Circuit Court, SoutH- 
ERN District. Barney v. Steamboat D. R. Martin. — Barney, the libellant, 
purchased a ticket and took passage on the steamboat D. R. Martin, with a 
bag containing bundles and express matter. When requested, he refused to 
say that he would abandon his business of express agent on board the boat: 
he was therefore put off. In the District Court he recovered $500 damages. 
But Hunt, J., in the Circuit Court, has now held it to be in the power of the 
steamboat owners, as common carriers, to make and enforce regulations re- 
specting the carriage of express matter, and to rightfully expel the libellant if 
he persistently violated such regulations. 


OHIO. 


ConstituTIONAL Rerorm. Jury. Evective Jupicrary. — The present 
year seems likely to be unusually fruitful in constitutional experiments, and 
the judiciary comes in for its full share of attention. The Ohio Constitutional 
Convention has before it quite a number of propositions looking to a reform 
in the judicial system of that state. Among others, we observe one which 
proposes to amend their bill of rights so as to give the legislature power to 
provide for civil juries, to be composed of any number not less than six, and 
making the agreement of not less than two-thirds sufficient for a verdict. That 
this experiment will be tried, either in this country or England, is most 
probable, if we may judge from the general dissatisfaction expressed now with 
the present jury system; and to give the legislature power to try it, or to 
adopt the result of successful experiment elsewhere, may be wise, though it 
is a question whether a state can make such changes as are suggested, unless 
the Constitution of the United States is first amended. 

We note, also, several propositions for amending the Constitution in regard 
to the election of judges prescribing different terms, and one which adopts the 
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cumulative system of voting where three or more are to be chosen at once. 
But the Convention hesitates to recommend an appointed instead of an 
elected judiciary, though that change is generally favored by the better citizens. 
Surely the success of the present system has not been such as to warrant its 
continuance, if we may judge from the description of its result given by the 
Cincinnati Gazette, which says :— 


It has not kept up the character of the Ohio judiciary. The good judges cannot 
redeem the system from the poor. It has not done its worst with us, but is continu- 
ally growing worse. New political institutions generally start out with high resolves, 
which in the beginning fill them with good officers. The debasement to the common 
level comes by degrees. The nomination or election of a judge is not now regarded 
by lawyers, nor by any intelligent persons, as an evidence of judicial fitness. The 
judicial office is by degrees settling down to the level of the small lawyer, who sup- 
plements his small legal capacity by being a small politician. Respect for the judiciary 
is on the decline. Judges are more and more looking to popular influences in their 
acts. Judicial decisions are losing more and more the weight of that learning, which 
may give an approach to exactness and certainty, and are taking on the character of 
a trial of chances, to be repealed through courts of different degrees. 


PENNSYLVANIA. 


ConsTITUTIONAL Rerorm. Jupiciary. —It is interesting to compare 
with the Ohio propositions above noticed the manner in which the Pennsyl- 
vania Constitutional Convention, now in session, has dealt with the same 
questions. The judiciary article, as it passed the second reading, still retains 
the elective system, but makes the term of Supreme Court judges twenty-one 
years, ‘‘if they so long behave themselves well,’’ and provides that they shall 
not be eligible for re-election. This is a sort of compromise, which is open to 
quite as many objections as it cures. The terms of other judges are made ten 
years, and they may be re-elected. Here, also, minority representation is 
secured by a provision that, when two judges are to be chosen for one term, 
the voter shall vote for only one, or if three, for only two. We regret that this 
convention has not taken the more decided ground of recommending a return 
to the system of appointment. 


ConstiTuTIONAL Rerorm. LeGistatrve Corruption. — The reluctant 
admission that laws may be passed by bribery, or some form of fraud, has 
found definite expression in the Constitutional Convention, the proposed 
remedy being as follows :— 


Secrion 21. Whenever, within six months after the official publication of any 
act of the assembly, in the pamphlet laws, and not thereafter, it shall be alleged 
before the Attorney-General by affidavit, showing probable cause to believe that the 
passage or approval of such law was procured by bribery, fraud, or other corrupt 
means, it shall be the duty of the Attorney-General forthwith to apply to the Supreme 
Court, or one of the judges thereof, for process in an appropriate proceeding, which 
shall be ordered, if there appear to the said court or to such judge to be such proba- 
ble cause, and in which the commonwealth, upon relation of the Attorney-General, 
shall be plaintiff, and such party as the Supreme Court or the judge who shall grant 
such issue shall direct shall be defendant, to try the validity of such act of assembly, 
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whereupon the court shall direct publication of the same, and any party in interest 
may appear, and upon petition be made a party plaintiff or defendant thereto; the 
said issue shall be framed and tried before a jury, by one of the judges of the Supreme 
Court, in whatever form and in such county as the Supreme Court may direct; and if 
it shall appear to the court and jury upon such trial, that the passage or approval of 
the same was procured by bribery, fraud, or other corrupt means, such act of Assem- 
bly shall be adjudged null and void, and such judgment shall be conclusive, and the 
Governor shall thereupon issue his proclamation declaring such judgment; either 
party shall be entitled within three months, and not thereafter, to a writ of error, as 
in other cases; no officer of the commonwealth, nor any officer or member of the 
legislature, shall be exempt from testifying, When required, in such case; but the 
testimony of any such witness shall not be used against him in any criminal prosecu- 
tion, except for perjury therein. 


This section has passed two readings, and is strongly advocated by gentle- 
men of opposite political views. Whether a jury would always afford a sufti- 
cient check to corrupt legislation ; whether, for example, in times of high 
party excitement, the question of the legality of an act of the legislature, 
passed, after a hot contest, by a small majority, could be safely left to the 
ultimate discretion of a body selected as juries are, and representing no one, 
are questions suggested by this novelty in constitution making; but perhaps 
it is expected that purity in legislation will be attained by the mere moral 
effect of this provision; that corruption in law-making is fostered by the in- 
dependence and supremacy of the legislature, and the absence of means to 
deprive the briber of the profits of his fraud, is certain; and it may be that if 
the power were given to the courts to inquire into-the honesty of legislation, 
the advantage gained by taking away the prospect of profiting by the use of 
corruption would compensate for the uncertainty that must necessarily result 
from having laws subject to the revision here provided for. The judges of the 
Supreme Court of New Hampshire, in an opinion given to the Governor, 
August 20, 1873, have declared a law invalid, because it never received the 
assent of the House of Representatives, although it was signed by the Speaker 
of that body and the President of the Senate, was approved and signed by the 
Governor, and published as one of the public statutes of the state. This was 
a case where a bill, properly passed in one branch, found its way to the joint 
committee on engrossed bills, was reported on by them as properly engrossed, 
and then was signed as if a valid law, whereas it had never been before the 
other branch at all, and the judges, taking the bull fairly by the horns, 
declared it no law. There was no issue of fraud in this cage; but the issue 
was an analogous one. 


WittrAM M. MerepirT4, one of the foremost lawyers of this state, died 
on the 17th day of August, at the age of seventy-five. He graduated in 1812, 
the youngest in his class at the University of Pennsylvania; was admitted to 
the bar in 1817, and for more than a quarter of a century before his death was 
recognized as a leader. At the time of his death he was chairman of the 
Constitutional Convention. 
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Evipence. PxHotocrapx.— District Court. Schaible v. Washington 
Life Ins. Co. — The court here held that a photograph, proved by witnesses to 
be a correct likeness of the insured at the time the risk was taken, was 
properly shown to the jury as evidence of her apparent bodily condition at 
that time, the issue being whether the insured knew she was then diseased, the 
suspicions of the company having been aroused by her dying of abscesses in 
her lungs within ten days after the policy was issued. 


CANADA. 


Ricut oF Bart TO ARREST Principat. — Gordon Gordon, a soi-disant 
lord, was arrested in a civil action at the suit of Jay Gould in New York, and 
held to bail. He obtained bail and then absconded, making no defence to the 
action, and leaving his bail liable to the amount involved in the suit. The bail 
gave to one Captain Hoy an authenticated copy of the bail bond and a power 
of attorney, authorizing him to capture Gordon and surrender him to the 
sheriff of New York in exoneration of the bail. Upon these papers Hoy went 
to Manitoba and took Gordon into custody. Immediately thereupon the 
Manitoba authorities arrested Hoy and his assistants for kidnapping, but 
not, it is claimed, until they had got over the border, and were actually in 
Minnesota. The Court of Queen’s Bench, by Judge McKenzix, refused to 
admit Hoy and his assistants to bail, saying, — 


This is an application on the part of the prisoners to be admitted to bail. The 
law says it is discretionary with the judge before whom application is made to 
grant it or not. Every one, I think, must understand that the word discretion, as here 
used, does not imply that the judge may, according to arbitrary will, admit one person 
to bail, and, under similar circumstances, withhold it from another. Legal discretion, 
as defined by Sir Edward Coke, is to discern according to law. Let us apply this 
definition to the case in point. It has been abundantly established in evidence, and 
admitted by at least two of the prisoners, Hoy and Keegan, that they, with the active 
co-operation of Fletcher and Blakely, forcibly seized, and confined against his will, 
one Gordon, with intent to take him out of Canada. Our statute declares this offence 
felony, the maximum punishment of which is seven years in the penitentiary. The 
accused have sought to justify their action by stating that they held a power of attor- 
ney from a person in New York, authorizing the capture of Gordon, and, having only 
acted under this power, they had infringed no law ; that by common law a bail might 
follow his principal even into the British Dominions, and take and forcibly carry him 
away without a warrant. I do not subscribe to this doctrine, which, in my opinion, 
is most dangeroys to our national independence; but, assuming this opinion to be 
sound, it would not meet the present case, as the power of bail to take his principal 
is a personal right confined to himself alone, and cannot be delegated to another. 
Now, with these data before us, what remains ? 

Ist. That the offence charged against the prisoners is a most serious one. 

2d. That the evidence sustains the charge, and leaves little doubt as to the guilt 
of the prisoner. 

3d. The plea of justification is, in my opinion, untenable. 

Let us, in conclusion, apply our discretion to these facts, not forgetting our defini- 
tion that discretion in this sense means to discern according to law. It is laid down 
in books that where the offence charged is of a serious nature, and proof of guilt 
strong, the judge ought to refuse bail. 
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This decision has caused much excitement in Minnesota, of which state 
Captain Hoy was a citizen, and under the circumstances, considering the many 
questions of law raised by the facts, and, that acts done under color and claim 
of right, albeit illegal, are by no means heinous, it would seem that the people 
of Minnesota had good ground for thinking that the outrage was on the 
Canadian side. 

The cases of Nicholls v. Ingersoll, 7 Johns. 145; Parker v. Bidwell, 3 Conn. 
84; Commonwealth v. Brickett, 8 Pick. 138; and Anon., 6 Mod. 231, sustain the 
doctrine that bail can pursue their principal to the ends of the earth, and take 
him to exonerate themselves; and the latter case states that they may depute an 
agent to seize him. The question, however, seems entirely simple, and it will 
perhaps be difficult to give any reason why the courts of Canada should decline 
to enforce the contract between bail and principal any more than any other 
civil contract. 

We were reminded by this double arrest of a dramatic occurrence that took 
place in Massachusetts some two or three years since, which well deserves 
recital and preservation. 

One C.,a man of some property, was arrested in New York in a civil black- 
mail suit for a large sum of money, and bail fixed in a considerable amount. 
The plaintiffs in that suit became his bail, and, by frequent threats of surren- 
dering him, endeavored to force a settlement and obtain some of his property. 
At length, tired of these threats, C., while being so badgered, handsomely 
thrashed one of the plaintiffs and bail, a stout Englishman twice his size. 
This, coupled with the pecuniary disappointment, induced the bail to make 
the threatened surrender; but while he was gone for an officer, C. escaped and 
went to Boston, where he reported to counsel and took advice as to his situa- 
tion. About a week thereafter, a friend of C.’s rushed into his lawyer’s 
office and said that, while at breakfast at the hotel, C. was seized by two men, 
put into a close carriage, and hurriedly driven off. The statute of personal 
replevin of Massachusetts seemed to furnish a remedy, if the parties could be 
found, and a writ was obtained for the body of C., said to be the first writ of 
that kind ever drawn in Boston, and, with an officer, the lawyer proceeded to 
the Providence station, thinking that C. would be taken there to be put on 
board the noon train for New York; but he was nowhere to be found. A 
section of the statute provided that if, on the replevin writ, the officer should 
return that the body could not be found, and he had reason to suppose was 
secreted, a capias should issue to arrest those supposed to have possession 
thereof. Such a capias was with some difficulty obtained, authorizing the 
arrest of the Englishman and a man described as John Doe, but who, it turned 
out, was a New York officer, the companion of the bail. C.’s lawyer, on 
reflection, concluded that the carriage had probably driven to Framingham to 
meet the afternoon express train for New York on the Boston and Albany 
Railroad. There was just time to telegraph to a sheriff at Worcester to meet that 
train on its arrival there, and, armed with the capias, to take passage. As it 
happened, the guess was right, and at Framingham C., with his capturers, 
entered the smoking-car where the lawyer was. No recognition was observed 
between C. and his lawyer ; but on arriving at Worcester the bail and the 
officer were surprised by a sheriff’s entering and informing them that he had a 
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capias for their arrest. With whatever grace they could, they left the car, 
and as the sheriff declined to take C. with them, and their warrant with their 
bail-bond only authorized them to take him to New York and not to Worces- 
ter jail, C. was advised to take the next train for Boston, which he did. At 
the sheriff’s office the lawyer, who was thus far ahead, became their bail, as 
they had no friends nor money, advising them that now he had the same 
power over them as they over C., and perhaps it would be better for them to 
return to New York and not trouble C. again. At any rate, they had driven 
in a driving snow-storm from Boston to Framingham, some fifteen or twenty 
miles, had failed in their attempt, and probably felt that their whole proceed- 
ing was a rascally one, for nothing more was ever done in either the New 
York or Massachusetts suits. 


ENGLAND. 


INTERNATIONAL ARBITRATION. — Not the least significant among the 
events of the quarter is the passage by the House of Commons of the resolu- 
tion offered by Henry Richard, member for Merthyr Tydvil, and Secretary of 
the London Peace Society, ‘‘ that, in the opinion of the house, Her Majesty’s 
government should communicate with foreign powers for the purpose of im- 
proving international law, and with a view of establishing arbitration as a 
permanent resort for the settlement of differences between nations.’? Mr. 
Richard’s statistics are a little startling, and are worthy of preservation. He 
showed that the danger of war kept four millions of men armed annually in 
Europe, rendering necessary a taxation of $2,000,000,000, and the payment 
of the yearly interest on the war debts of $750,600,000. In addition to this, 
the value of labor withdrawn from industry was estimated to be $1,250,000,- 
000. In Germany the conscription forced an emigration which was depopulat- 
ing the country, and Russia, France, and Italy were crippled financially by 
the expense of their enormous military establishments. 

Mr. Gladstone opposed the motion, arguing that it would defeat its own 
object, because continental nations held widely different views on the subject. 
He asked Mr. Richard to withdraw his motion, but he refused, and the divi- 
sion resulted in a tie, —98 yeas to 98 nays, — when the speaker gave the cast- 
ing vote in favor of the motion, and it was adopted. 

In view of the very general dissatisfaction which has prevailed in England 
with the results of their recent experiments in arbitration, the passage of this 
resolution, in the face of Mr. Gladstone’s opposition, is not a little encouraging 
to those who believe that in the course of the next century war will cease to 
be a means of settling international disputes, if only because it has become 
too expensive a luxury to be afforded. 

It tends also to increase the hopes entertained that some solid advantage 
will result from the meeting of the International Peace Congress, which is to 
be held at Brussels, October 28th. There seems little reason to doubt that 
the Congress will be largely attended by eminent publicists from all nations. 
If the Congress, however, widertakes to adopt the plan discussed by M. Rolin 
Jacquemyns in a late number of La Recue du Droit Internationale, viz.: First, 
to agree upon a code of international law; second, to make such modifications 
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in international law as are demanded by the advancing civilization of the 
times; third, to propose a scheme of arbitration for the settlement of national 
disputes; fourth, to take measures for the establishment of a permanent acad- 
emy for the cultivation and improvement of mternational law, —its members 
might as well perhaps become naturalized Belgians at once, for we can hardly 
foresee the end of its sessions. We are inclined to think with Mr. Montague 
Bernard, that ‘‘ the prospect of useful results would be greater if the associa- 
tion were to be content, in the first instance at least, with more modest aims,’’ 
but we wish them every success in their labors. 


Law Rerorm. Tue Jupicature Brit. — The passage of Lord Selborne’s 
bill inaugurates by far the most sweeping reform that has ever been attempted 
in England, and the working of the new system will be watched with great 
interest from this side of the water. Opinion in England is very much divided 
upon the merits of the measure, and we shall do well, before adopting any part 
of it, to wait until it has been thoroughly tested in practice. That Lord Sel- 
borne, so long the head of the equity bar, should have been the author of a bill 
to combine the law and equity courts is somewhat surprising to many American 
lawyers, who have been in the habit of thinking the English system better than 
our own, in not requiring the same judge to understand both law and equity, to 
master either of which requires the study of a life. Itis not, however, an orig- 
inal experiment in Great Britain, but has long been in successful operation in 
Scotland, whose system Lord Selborne took as the model for his bill. 

The surrender, by the House of Lords, of its judicial functions puts an end 
to that antiquated tribunal. 


Tue Juries Britt. — We have noticed the proposition for a change in the 
jury system which was brought forward in the constitutional convention of 
Ohio, and it is interesting to compare with it the bill which the Attorney-Gen- 
eral endeavored in vain to pass through the House of Commons at the recent 
session. ‘The English bill as it left the select committee reduced the number 
of jurors to seven in all cases but treason and murder, but the common-law 
judges having expressed themselves unanimously in favor of retaining the 
present number, that feature of the bill was abandoned. On the question 
whether unanimity on the part of the jurors should be required for a verdict, 
the same judges were divided, and here the Attorney-General expressed his 
opinion, in the debate on the bill, that ‘‘ the time for requiring absolute una- 
nimity on the part of jurors had gone by, and that it would be more reasona- 
ble to accept the verdict of a certain definite majority. It was not right that 
some unreasonable or ill-conditioned juryman should have the power, by 
standing out against his eleven colleagues, to cause the whole expense of a 
protracted trial to be thrown away, or to enable a notorious criminal to escape 
from justice.” 

It might be difficult to give any reason, however, for requiring unanimity 
a hundred years ago which would not have equal force to-day. 

On the question of how the jury should be composed, he thought it exceed- 
ingly important that there should be on all juries some portion of intelligence, 
and also an infusion of classes, in order that the tribunal should be one which 
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would be most likely to do justice between persons of all classes, and engaged 
in every variety of business, who might appeal to juries in order to the settle- 
ment of questions at issue between them. It was generally agreed, he be- 
lieved. that it would be desirable to have a mixture of classes in the ranks of 
jurors, and he wished to know, therefore, why the relative proportions of the 
different classes should not be definitely fixed so that there might be one 
regular standard, as far as that was possible of attainment. Mr. Lopes 
objected to the proposal, remarking that the Attorney-General stood alone 
in the select committee in support of his scheme, though the other members 
of the committee were almost all of them lawyers who had had much profes- 
sional experience of the working of the law and its administration in courts of 
justice. He thought that, while in criminal cases the number of the jury 
should still be twelve, in civil cases the number might be safely reduced to 
seven. There would then be a saving of attendances by jurymen, and the 
tribunal would become a more responsible one. As to unanimity, he should 
be loath to see it abandoned, feeling convinced that the result would not give 
satisfaction. The present system did not amount to absolute unanimity, and it 
certainly insured a careful consideration of the case, which would not be given 
if unanimity were dispensed with. 

Mr. Lopes also thought that a composite jury would be a great misfortune, 
and would give great dissatisfaction. Where the number of special jurymen 
was too small, and a tales was prayed, experience showed that there was 
often a disagreement, the common jurymen ranging themselves on one side 
and the special jurymen on the other. If in criminal cases a composite jury 
were always empanelled, there would very likely be antagonism between the 
two classes, especially in game cases, or else the common jurymen would act 
under the influence — perhaps the undue influence — of the special jurymen. 
The almost universal feeling of the profession, as far as he had tested it, was 
against composite juries. The whole debate on the bill was interesting, but 
we give these extracts, for which we are indebted to the Law Times, as illus- 
trations of the opposing views. 

Indeed, the atmosphere of reform, which seems quite as prevalent as the 
atmosphere of invention, extends to Germany, as appears by the following 
paragraph: — 


The jury system, which the Germans claim to have invented, is just now a sub- 
ject of controversy in Germany. It is well known to students of law that two jury 
systems have long coexisted in German jurisprudence. Of one of these systems the 
peculiarity is that all questions of law, as well as of fact, are submitted to the jury 
which is composed of judges and jurors, generally three of the former to not more 
than six of the latter. The second system is that in use in England and this coun- 
try. In the new criminal code recently laid before the imperial parliament, preter- 
ence is given to the mixed jury, which is distinctively Prussian in its origin, though 
in use in parts of Switzerland, and it is probable that it will prevail, and become a 
German institution. In practice it has been found to work well.— Albany Law 
Journal 


Reena v. MacDonneELL ET aL. — The bank forgers who startled the Bank 
of England from its fancied security have been arrested, tried, convicted, 
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and sentenced to the heaviest punishment allowed by law. MacDonnell, their 
chief, preached a sermon to the merchants of England when called upon to 
defend himself. On coming to London, he said that he found such facility 
for discounting bills that he was at once tempted to commit the crime which 
so nearly succeeded. ‘In America,” he said, ‘* when bills are presented at a 
bank for discount, when acceptances are presented, it is the custom to send the 
acceptances round to the persons accepting, to be what is technically called 
‘initialled,’ in order that their validity and genuineness may be certified. I 
found this was not the case here, and the result of that discovery is that I 
am standing before you to-day.” 


Breacu OF Promise OF MARRIAGE. — Smith v. Jenkins. —In an action 
for breach of promise of marriage the defendant proposed to plead with six 
other pleas a plea of accord and satisfaction by a new agreement to marry. 
This plea was disallowed at chambers as being vexatious. Upon appeal, 
however, to the court, it was allowed, upon the defendant or her attorney 
filing an affidavit that there was reasonable and probable cause for pleading it. 
— The Law Times. 


Ricuarp Lorp Westsury. —In the death of Lord West- 
bury, England has lost one of the ablest in the long line of her chancellors, 
— one who has been called the greatest lawyer of his generation. His success 
at the bar was rapid and brilliant, and as a judge he was distinguished for the 
highest judicial qualities; but he will be remembered as one of the very few 
chancellors who have brought discredit upon their high position. Certain dis- 
graceful appointments made while he held the Great Seal, in making which 
he carelessly or weakly yielded to the influence of his son, for no personal 
stain was attached to him, excited so much indignation that, under the pres- 
sure of an adverse vote in the House of Commons, he resigned, and his mis- 
fortune excited the less sympathy that his bitter and sarcastic tongue had 
made him many enemies. We can give no better sketch of his character than 
is contained in the words of Lord Selborne, which we quote, and it is only 
due to his memory that we should give this testimony in his favor from one 
so well able to speak both of the man and the accusations against him: — 


I think he was a man of as brilliant natural powers as any man he has left behind 
him. He was a man, too, who, from his very great industry and energy in the appli- 
cation of those powers, had acquired a very great grasp and a large breadth of view 
in regard to the science of jurisprudence, to which his life was devoted. He had all 
the qualities of an eminent judge. Personally, I have to say that, in the earliest part 
of my professional career, I was indebted to him for notice and kindness. That was 
when I was young and obscure, and when notice and kindness from such a person 
were most valuable. I was also indebted to him, when he became Lord Chancellor, 
on my first introduction to public service, and further for his confidence during the 
whole time of our official connection. I was no unconcerned —I will not say spec- 
tator, because I was in some sense an actor in the parlianrentary struggles connected 
with his retirement from office, and never had I the smallest doubt for a single 
moment as to his personal purity, and his freedom from any thing inconsistent with 
high public and private honor, in regard to those transactions in which he was thought 
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to have failed in vigilance. No doubt or suspicion ever crossed my mind, and I could 
not but feel pained, more than I have ever yet up to this moment been able to express, 
that it was considered necessary to visit him with censure, which, so far as any public 
grounds appeared, was due, in my judgment, not to him, but to others. From that 
time he accepted, in a dignified manner, the part in the judicial and other proceedings 
of your Lordships’ House, nor did he ever, that I am aware, show any feeling of re- 
sentment against those who had thought it their duty to oppose him. 


We are tempted to add the remarks of Lord Cairns, made, like Lord 
Selborne’s, in the House of Lords when Lord Westbury’s death was an- 
nounced: — 


My acquaintance with Lord Westbury was of something like thirty years’ stand- 
ing. I recollect that when I, yet a young man, entered the profession of the law, the 
late Lord Westbury was in the full blaze of his career at the Bar, and I remember, as 
my noble and learned friend on the woolsack does, the kindness I received from him 
when kindness was most valuable. I remember with gratitude and gladness the un- 
varying manner in which that kindness was ever after extended to me. I say this 
because in contemplation of the great talents of Lord Westbury, remembering the 
splendor of his judicial career, recollecting the power he brought to bear on the 
performance of his duty as a judge, and remembering also those proofs of his intellect, 
which all of your Lordships must bear in mind, we may be too apt to forget that kind- 
ness of heart which lay below these more splendid and attractive qualities, —a good- 
ness of heart to which I am glad my noble and learned friend on the woolsack has 
alluded in terms which I gladly endorse. I could not on this melancholy occasion say 
less of one with whom for so many years I had relations of the closest intimacy. 


Reerna v. Castro. —In this celebrated case we have at least the satis- 
faction of knowing that the prosecution has rested; but the opening of Dr. 
Kenealy, which occupied twenty-one days in delivery, foreshadows a defence 
of such length as to make it a matter of great doubt whether the case will 
ever reach the jury when we consider the uncertainty of human life, and the 
wear and tear to which the jury must be exposed. Indeed, we notice that two 
of the jurors, imprudently walking in the street, narrowly escaped destruction 
by a falling tree. 

When the ejectment suit was brought to so unexpected a termination, 
there were many on this side of the water at least who felt sure that the 
claimant was the veritable Sir Roger, notwithstanding his apparent confession 
that he was not. The immense mass of testimony which the prosecution has 
introduced in the pending case has satisfied most of these that he is an impos- 
tor; and this effect is produced, not so much perhaps by the direct testimony 
on the point of identity, as by the light which has been thrown on the 
claimant’s movements and his manceuvres to obtain evidence. It is to be 
borne in mind that in each case we have heard only one side; in each the 
plaintiff has introduced seemingly conclusive evidence. What effect has been 
produced in England we are less able to judge, because a wholesome fear of 
process for contempt has secured the silence of the press on the subject. But 
nothing in the history of this extraordinary case is more surprising than the 
confidence which the claimant has been able to inspire in large numbers of 
very respectable people, —a confidence which all the adverse testimony has 
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failed to shake, which leads barristers to brave imprisonment for contempt, 
and members of parliament to cross the ocean in search of testimony, and 
which must indeed be great to support the immense expense of so protracted 
a trial. 

The theory of the defence that the defendant is the victim of a conspiracy 
among the Jesuits, who are unwilling to have the enormous revenues of the 
Tichborne estate pass from their control, whatever we may think of its merits, 
is doubtless well calculated to divert the attention of the jury from the main 
issue. Indeed, there is no slight prospect that those whose doubts can only 
be resolved by a verdict, will be still in doubt at the close of this trial. 


CrOss-EXAMINATION. — Some passages in the Tichborne case have led to 
a fresh discussion on the proper limits of cross-examination. We quote an 
article from the Law Times which illustrates the auton, and which seems not 
wholly unsuited to this meridian: — 


Some instances of cross-examination to credit have recently occurred, which must 
have suggested very generally that the prevailing license is apt to be grossly abused. 
The Pall Mall Gazette, whose representative in legal matters is Mr. Fitzjames 
Stephen, has handled the subject scientifically, and, we need hardly add, adduced an 
illustration connected with the Indian Evidence Act. The writer is afraid to mention 
the cases upon which his article is based; but he evidently refers to the cross-exami- 
nation of Lord Bellew, who, having given evidence as to the tattoo marks in a cele- 
brated pending trial, was asked in cross-examination whether he had ever acted 
dishonorably concerning another man’s wife, and cruelly to his own. In another case 
the victim of a seduction was asked a series of most offensive questions in cross- 
examination, with a view to show that she had previously been unchaste. No evidence 
was called to support this cross-examination, and Mr. Justice Honyman condemned 
it in unmeasured terms. For the benefit and instruction of attorneys and counsel, 
let us hear what a high-class thinker, and a man of unblemished character, says on 
the subject: “ The client,” says the writer above-named, “tells his attorney some lie 
about a witness against whom he has a spite. The attorney passes it on to the counsel, 
and unless the counsel is a man both of experience and principle, he is but too apt to regard 
this, however wrongly, as an instruction which relieves him from all responsibility in 
the matter, and compels him to throw in the face of the witness an insult which may 
not only deeply wound his or her feelings, but permanently injure his or her repu- 
tation. We do not at all forget, nor are we disposed in any degree to underrate, the 
good feeling and principle of legal practitioners, or the influence of the bench in 
checking abuses of their legal powers. No lawyer in either branch of the profession, who 
had either the feelings of a gentleman or any sort of position or reputation to lose, would 
degrade himself by slandering or insulting those who must from the nature of the case submit 
to his insult or his slander without defence or reply. When such conduct does take place, 
it is sure to provoke indignant rebukes from the bench, and it is to these circumstances 
that we owe it that English courts of justice are not, in fact, regarded with the 
horror with which they assuredly would be regarded if the parties used to their 
utmost their legal right of raking up every incident in the past lite of every witness 
and every lying scandal which has ever been circulated by an enemy with respect to 
them, and flinging the whole in their faces, in the confidence that imputations which 
may happen to be true will inflict moral injury on the reputation of the witness, and 
that, even if the imputation is utterly false, some of the dirt can hardly fail to stick.” 
We hope the passages which we have italicised will be duly conned and remembered. 
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It is suggested that an absolute discretion should be given to a court to permit or 
forbid the putting of any particular question. We agree that in any case the permis- 
sion of the judge should be obtained before cross-examination to the credit of a wit- 
ness is allowed at all. If a question is put and not allowed to be pressed the object 
of the cross-examination is in a measure attained. It ought, in all cases, to bea 
question for the judge whether the evidence of a witness is of such a kind that his 
credibility ought to be attacked. A further suggestion made by the writer in our 
contemporary is, that a witness should not be allowed to decline to answer on the 
ground that he will thereby criminate himself. This is a wide proposition, which we 
shall not at present discuss. 


Carrier’s LiaBitity: Live stock. — There will, in all probability, never be an 
end to the puzzling questions which arise as to the legal liability of railway companies 
and other carriers for injuries sustained through the negligence of the carriers by the 
persons and animals which they undertake to carry. There are few subjects on which 
a greater diversity of opinion has been entertained and expressed by our various com- 
mon-law courts, and this notwithstanding the often repeated dictum that the question 
of negligence or no negligence is one for the jury. 

The case of Gill v. The Manchester, Sheffield, and Lincolnshire Railway Company (28 
L. T. Rep. x. s. 587), in which the court was empowered to draw inferences of fact, 
involved a question of liability on which the members of the Court of Queen’s Bench 
were unable to agree. The plaintiff delivered a cow to the detendants at Doncaster, 
to be carried by the defendants’ railway to Sheffield. The contract which the plain- 
tiff had to sign contained a stipulation that “the animal named on the other side was 
to be conveyed only on the conditions mentioned upon the ticket received by the 
undersigned from the company and not to be insured.” And one of the conditions 
named on the ticket was that the railway company would “ not be responsible for any 
loss or injury to any horse, cattle, sheep, or other animal, in the receiving, forwarding, 
or delivering, if such damage be occasioned by the kicking, plunging, or restiveness 
of the animal.” When the train arrived at Sheffield, the cattle trucks were drawn up 
to their proper place, by the side of the cattle yard, and the plaintiff, who had to go 
to the office and sign a receipt for the cow before he was permitted to take it away, 
told the porter not to let the cow out of the truck until he came back. On his return 
from the office he observed that the porter was unfastening the truck. He called out 
to him, “ Don’t let the cow out: if you do, she'll go slap at you.” The porter replied, 
“She'll be all right when she gets out; close the gate,”’ and proceeded to unbolt the 
door. The plaintiff thereupon left the yard, saying, “If you do that, I shall go out- 
side.” The cow, being let out, began to run about the yard and towards a spot where 
she might have got on to the line. Being driven back by some persons who were 
there, she ran up to the pig-pen at the other end of the yard and leaped over the rails 
on to the line, where she was run over and killed by a passing train. Under these 
circumstances, was the company liable for the loss ? 

On the answer to this question the court was unable to agree. Mr. Justice 
Bracksery and Mr. Justice Lusu were of opinion that, as the railway porter could, 
without loss or inconvenience to the company or any other person, have kept the cow 
in the truck for the reasonable time requisite to soothe her, so that she be driven 
safely home, he was bound to do so, and that, as the loss of the cow was attributable 
to his letting her at large, the railway company was liable for the loss. Mr. Justice 
Metxor considered that the loss of the cow was wholly attributable to her character 
and condition, and not to any negligence on the part of the company ; and that the 
true effect of the contract was to take ordinary and usual and reasonable means of 
delivering cattle, sufficient and reasonable for cattle in their normal condition; but 
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that the railway company were not, under the contract in question, obliged to depart 
from such ordinary, usual, and reasonable means, because the cow in question was 
restive, excited, and unfit to be delivered. His lordship considered that the business 
of the company should not suffer indefinite delay and inconvenience because the 
plaintiff had chosen to send a cow in an unfit condition; and that, according to the 
plaintiff's contention, the reservation in the contract, instead of relieving the company 
and restricting their liability, would positively extend it, and, instead of expressing 
that the company would not be liable for injury arising from the restiveness of such 
animals, would be construed to mean that “restive cows should be treated with 
unusual care.” The question involved is a very nice one, and in all probability the 
minds of the profession will continue in doubt as to the side in favor of which the 
balance of argument inclines. — The Law Times. 


For a full understanding of the subject, it would seem that the condition 
of the cow and its causes should be stated considerably more in detail. It is 
difficult to guess from the statement how much of the trouble arose from the 
‘character ’’ of the animal, and how much from her immediate experience. 
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CONTRACT BY LETTER. 


Epitrors or THE Law Rsview. 


GENTLEMEN, — In connection with the instructive discussion in the April 
number of the ‘* Law Review,”’ of contracts made by letter, it may not be out of 
place to call attention to some other points in this interesting subject, which I 
have not seen fully cleared up. I believe the theory sound that contract re- 
lations in this class of cases should begin with the delivery, not with the post- 
ing, of the letter of ‘acceptance. To do full justice to that position, however, 
and place the decisions in their true relation to each other and to the general 
inquiry, I think a further distinction must be made. 

In the first place, neither Tayloe v. Merchants’ Ins. Co., 9 How. 390, nor 
Mactier v. Frith, 6 Wend. 103, was a genuine case of contract by letter. In 
the former case, it will be remembered, the suit arose from the burning of the 
plaintiff's house, while his letter, accepting the offered terms of insurance, was 
on its way to the defendants’ agent: these facts alone would make the case, as 
it seems to have been taken by the court, one of mutual promises. But there 
was another essential cireymstance. By the express request of the agent, the 
plaintiff had enclosed his check for the amount of the premium. The check 
being good, this was clearly payment, as the court had occasion to hold, in 
another part of the case. The contract was therefore fully performed on the 
plaintiff's part, at the time of the loss. His expression of assent was not 
material. The nature of the transaction and the terms of the agent’s letter 
show that a simple enclosure of the check, without other answer, would have 
been sufficient. The defence which the court overruled involved the position 
that, after entire performance by the second party of the terms of the proposed 
contract, the first party might still be free. The judgment is therefore equally 
sound upon any view of the question unnecessarily gone into by the court, of 
the effect of posting a message of acceptance. That question can properly 
arise only in contracts executory (composed purely of mutual promises). In 
the above case, as in all of its kind, the contract was completed by the per- 
formance of the terms of the offer. There was no occasion for any promise. 
The message sent by the plaintiff was not of the nature of a promise, but of a 
letter of advice or information, such as prudence or courtesy may naturally 
dictate in such cases, though the contract is good without it. In brief, the 
contract sued on was not executory, but unilaterally executed, or rather (to 
mark the difference of the two classes, in their origin) it was a contzact arising 
out of the performance — not the promise — of the second party. (See Leake 
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on Contracts, pp. 23, 313, as to ‘‘ contracts arising upon executed consider- 
ations.’’) 

This case illustrates an essential distinction, repeatedly ignored in the jumble 
of principles which the decisions exhibit. The legal situation is altogether 
different from that presented, for example, in McCulloch v. Eagle Ins. Co., 
Mactier v. Frith is another instance of the same sort. There, however, the 
judgment was evidently based, in part, on the execution of the contract by 
Mactier’s acts. (See, in particular, opinion of Senator Maynard, p. 141; also 
remark of Denio, J., on the case, in Vassar v. Camp, 1 Kernan, 441.) Duncan 
v. Topham, 8 C. B. 225, and Levy v. Cohen, 4 Geo. 1, were somewhat analo- 
‘gous cases. Brisban vy. Boyd, 4 Paige, 17, was a different case, and is not in 
point. 

This distinction bears upon the cases which have frequently arisen in Eng- 
land, in connection with the allotment of shares in joint-stock companies. 
That the corporate vote, and the registry which constitute allotment, are at 
least a part performance on the side of the company, seems to be clear upon 
general principles. (See cases collected in Cox’s Law of Joint Stock Com- 
panies, p. 80, &e.) The position of things as between the applicant and the 
company, after allotment, therefore resembles that resulting from an executed 
order for goods (Duncan v. Topham); an executed request for payment of an 
insurance premium (Tayloe v. Merchants’ Ins. Co.); an executed invitation to 
a partner in trade to transfer a joint adventure to his own account (Mactier v. 
Frith). It seems to be settled, however, that a notification of the allotment 
must be sent to the shareholder within a reasonable time, as a condition pre- 
cedent to his liability. This does not alter the necessary character of the 
notification. It is still, in its nature, a letter of advice. The difference be- 
tween such a notification, following acts of performance, and the promise or 
letter of acceptance, which completes an executory contract, is so marked that 
it hardly needs dwelling upon. In one case, A. and B. contract by mutual 
promises, and the position here taken is that both parties must be in posses- 
sion of each other’s promise before the contract arises. In the other case, the 
contract arises with B.’s performance of A.’s offer, and there may then be a 
further question whether B. ought not to send word of the fact to A. In the 
class of cases just referred to, it is judicially held that he ought. What is the 
position of the parties at this stage? A. cannot retract, for B. has bound him 
by acting upon his offer. He is nevertheless only conditionally bound, for if 
PB. fails to notify him, he will be discharged. This notice then, though a con- 
dition precedent to A.’s liability, is a condition subsequent to the contract. It 
comes to very much the same thing to suppose that the notice was within A.’s 
contemplation, and bargained for as a condition of his promise. B. has partly 
performed at all events. The letter of allotment cannot be taken as a promise. 
The contract is not executory. If this is an accurate statement, the treatment 
of Harris’s case (L. R. 7 Ch. 587) was misconceived. The same may be said 
of the quite opposing case of British §& Am. Tel. Co. v. Colson (L. R. 6 Ex. 
108), and of other decisions. The shareholder could not retract after allot- 
ment, and could only be released by the company’s laches in notifying him. 
Whether posting is constructive notice, or whether the company must see that 
the shareholder actually gets the letter, is simply a question of mercantile and 
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legal policy, not unlike one already settled as to the duty of the holder of a 
dishonored bill toward the parties (Stocken v. Collin, 7 M. & W. 515). This 
view, of course, depends on the effect given to allotment. I do not see how 
this can be regarded otherwise than as an act of performance. Possibly upon 
the cases, however, it may be doubted. (See Hebb’s Case, L. R. 4 Eq. 9; 
Gunn’s Case, L. R. 3 Ch. 40.) At all events, whether or not, in a contract 
arising with performance, the duty of giving notice that the offer has been 
acted upon is discharged by posting the notification, is a question by itself, 
not affecting the argument that, in contracts where the only elements are mutual 
promises, the promise of B. is exactly the same sort of thing as the promise of 
A., and whatever is necessary to give effect to the one must be necessary, 
mutatis mutandis, to give effect to the other. If not, ‘* promise ’’ has two dif- 
ferent meanings in law. But the precise likeness and equality of the two par- 
ties’ position is lost in the use of such words as ‘‘ assent ’’ and ‘ acceptance.” 
As applied to executory contracts and in the common law, ‘ acceptance” 
seems simply to mean the making of the counter promise on which the first 
promise (the offer) is conditioned. When this is done, the contract is com- 
pleted, and in no other way can it be completed. Any extra meaning the word 
may suggest may therefore be left out of account in this connection, as meta 
physical surplusage, helping only to make confusion. A promise, ez vi termini, 
implies the action of two minds, or, in other words, the knowledge of the pro- 
misee. A contract is binding, ‘‘ on account of the expectation excited in the 
promisee”’ (Austin on Jur., notes following Sect. LVII., where he defines a 
contract as a promise, adding that in English law the term is often limited to 
mutual promises). But how can an undelivered message excite expectation? 
Assuming the accuracy of the remark quoted, the promise of the acceptor not 
only does not take effect, but cannot be said to exist until his correspondent 
knows of it. If this is the case, a fundamental principle is lost sight of in the 
doctrine which the courts seem to have been hitherto disposed to favor. For 
this the word above referred to must perhaps be held responsible, to a great 
extent. ‘‘ Acceptance ’’ is often used to signify the establishment of the con- 
tract by performance, as well as by promise (as by Cresswell, J., in Harveyv. 
Johnston, 6 C. B. 304: ‘If a man writes, send me such and such goods and 
I will pay for them, is not the sending the goods, without more, an acceptance 
of the offer? ’’) The word covers two different meanings, and thus, in one ap- 
plication, suggests the presence of an element which exists only in the other. 
The essence of the common law executory contract is the knowledge or expee- 
tation of each promisee (each party). Both stand alike. 

The word ‘* notice ’’ is another specimen of ambiguity. Its use in describing 
the duty of parties in certain cases, e. g., the holder of dishonored paper, is 
confounded with its more accurate and usual meaning (as is submitted) of 
knowledge (of the recipient), as where A. in sending an offer stipulates for 
‘notice of acceptance’? from B. (Compare Lord Cottenham’s remarks in 
Dunlop v. Higgins, 1 H. of L. C. 381, and comments thereon in Briiish §& Am. Tél. 
Co. v. Colson; also Vassar v. Camp, 1 Kernan, 441, a case very open to criticism.) 
What is said above as to letters of allotment bears on this point. 

Perhaps the most obvious reply to the above argument concerning “ accept 
ance’? is in the theory that posting a letter of acceptance is constructive de 
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livery of the message to the offerer. An exact idea of the effect on the position 
of the parties, of using this means of communication, is essential to a clear 
view of the subject. Upon a casual examination, I have not found the mat- 
ter much discussed. (See Attorney-Generals’ Opinions, 7, p. 76; 5 ib. 560; 
Teal v. Felton, 12 How. 284; Bell’s Commentaries, McLaren’s ed. i. p. 497 ; 
Story on Bailments, 8th ed. §$ 461 and seq., and cases cited.) The law long 
since settled in Lane v. Cotton, 1 Lord Raym. 646, and Whitfield v. Lord 
Despencer, Cowper, 754, shows that there is no legal agency, nor quasi agency, 
in the case. The word ‘‘ agent ”’ can have only the popular or figurative mean- 
ing in which it may be applied to any of the instruments which men sometimes 
use to communicate their intentions. A carrier pigeon, or a balloon, (a la 
Commune), might be called an agent, but without throwing light on the legal 
situation of the correspondents. Perhaps it may best answer the purpose to 
regard the Post-office simply as a place, and nothing more. The operation 
of the general rule of delivery then becomes plain. Regarding the letter as a 
packet or piece of property, it will on general principles (Sheppard’s Touch- 
stone, 378) be delivered when it comes to the hands of the person addressed, 
unless its mailing has been directed by him, expressly or by implication. The 
tule as to payment by mail, thus stated by Chitty, may illustrate the principle: 
“If money be sent by post in a letter properly directed to the creditor, and be 
lost, the debtor is discharged, if he were directed so to transmit the money, or 
if that were the usual course between the parties.’’ (Chitty on Contracts, 9th 
ed. p. 686.) The last clause, resting on a dictum of Lord Kenyon’s in Warwick 
v. Noakes, Peake, 67 (a somewhat peculiar case), is perhaps too broadly stated. 
If it means that when A. and B. have been in the habit, each for his own con- 
venience, of remitting to each other by mail, A. must object or be responsible 
‘for B.’s remittances, and B. for A.’s, it may well be questioned. If the orig- 
inal burden of risk is on the sender, why should it shift, so long as the mode of 
sending is his own choice? There is not the same foundation for usage, or 
implied request, as in deliveries of goods to a place under the control of the 
transferee, for here the place is a public one. Supposing, however, that it is 
generally and not exceptionally true that property in the letter of acceptance 
passes upon posting (apparently it can make no difference whether or not the 
letter contains money), it is difficult to see how this involves the generally 
assumed proposition that the receiver thereby gains constructive knowledge of 
the contents. Even if the general government were the receiver’s carrier, the 
conclusion would not follow. Property may be transferred by delivery to a 
carrier, but only a true alter ipse, an agent empowered to contract, can receive 
apromise. A letter (of acceptance) must be viewed in two aspects. As a 
packet, it is a subject of property rights; as a promise, itis like spoken words, 
vor et preeterea nihil, till arrival. It would not necessarily follow that in law 
it ought to be effectual only when read. After it has passed into the control 
of the other party, there is something to support a legal presumption of knowl- 
edge. But the theory that posting the letter of acceptance completes the 
contract involves a fiction, which, if law, is certainly not common sense. To 
ecape this position, the writing and posting of the letter has sometimes been 
called an ‘* overt act,’? and regarded as a compliance with or performance of 
tu implied condition of the offer. (See opinions in Thomson v. James, 18 Dun- 
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lop, 1, given in Langdell’s Select Cases on Contracts.) This is only another 
form of the mixing of different classes already spoken of. The efforts of 
the parties to come to an understanding cannot be regarded as acts done in 
pursuance of that understanding. The making of the executory contract 
does not involve performance. 

Without attempting to go further with the abstract discussion (the plausible 
but faulty reductio ad absurdum in Adams vy. Lindsell, 1 B. & Ald. 681, has 
been fully exposed in your pages), a remark may be made upon the question of 
business convenience. Putting theory aside, it seems to me that the advan- 
tages of holding the contract completed by posting are very questionable. 
The supposed gain is a saving of time. But A. (the offerer) gains nothing, 
for practically he must wait till he hears from B. before he can act upon the 
acceptance. B. doubtless gains the time it takes the letter to travel, for A. is 
cut off from the right he would otherwise have, of revoking his offer bya 
message put into B.’s hands before the arrival of the acceptance. Is this 
advantage to B. a sufficient equivalent for the startling results which the rule 
must often involve, for examples of which reference must be made to British & 
Am. Tel. Co. v. Colson, and which move Kelly, C. B., in that case, to re- 
mark energetically, ‘‘ It is absolutely impossible that such can be the law of 
this country.” 

The doctrine has borrowed a plausibility not its own by its application in a 
class of cases already referred to (contracts arising upon performance), which 
stand on different. ground. It is not necessarily good legal policy to cut off 
the retreat of contracting parties at the earliest imaginable moment. Mutuality 
is the first requisite, and this not forced by an artifice of law, but reached in 
the natural course of voluntary negotiation. There is no moral duty in the 
case to justify a fiction of law, nor claim on either side to legal preference. 
Whatever the result of the further adjudication which the question must shortly 
receive, it is to be hoped that the rule adopted may be put on some intel- 
ligible ground. In American courts, Vassar v. Camp is perhaps the only case 
where the anomalous doctrine here objected to has been applied in a true 
executory contract, and that decision was governed by misconstrued pre- 
cedents. 


We gladly give place to the above communication in connection 
with the subject of contract by letter discussed in the paper re- 
ferred to. As is the case with every other controverted question 
in the law, the matter presents itself in many aspects, and even 
those persons who arrive at the same conclusion may well reach 
it by different routes. The aim of the author of the paper in 
our April number appears to have been to point out and illustrate 
a principle of general jurisprudence that should be recognized as’ 
governing all cases which could properly be called cases of mutual 
promises by letter; and he does not seem to have especially set 
before himself the task of reconciling the existing decisions with 
one another. But it is necessary to observe the maxim, stare 
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decisis, though it cannot be denied that the necessary process 
thereof often consists in ignoring the view of the case taken by 
the court, and pointing out and raising into importance other facts 
which were equally ignored by the court in forming its decision. . 
These considerations are illustrated by our correspondent’s treat- 
ment of the case of Tayloe v. The Merchants’ Ins. Co., as will be 
seen by a perusal of that case, and as he himself indeed points 
out. The criticism would seem to be a correct one, however, if 
we assume that the general principle on which it is based is well 
founded. The distinction between executory and partially exe- 
cuted contracts, in connection with this question, is pointed out 
and recognized on page 452 of the paper referred to, in connection 
with a reference to the opinion of the french writer, M. Massé ; 
and it is here more fully developed by our correspondent and 
applied to the several adjudications. But, on general principles, 
and without going into the authorities, it is difficult to see how 
the English Joint Stock Companies cases can be explained on this 
ground. The mere circumstance that one party to the correspond- 
ence happens to be a corporate company, the rules of which require 
acorporate vote, for the purpose of ascertaining its will, cannot, 
it would seem, affect the status of the other party. The corporate 
vote is no more than a process by which the corporate body, the - 
quasi person, signifies to itself its will. It is as much an internal 
process, so far as the other party is concerned, as is the operation 
of making up his mind, on the part of an individual. Then as to 
the process of registering the name of the applicant, that would 
not seem to have more significance than the corresponding act on 
the part of an individual of making an entry in his day-book or 
other book of accounts. Neither the corporate vote nor the regis- 
tration has reference to any thing but the convenience of the party 
making use of them, and, it would seem, can no more be called 
part performance than the filing and copying the missive of offer 
or the writing, and copying that of acceptance. But whatever 
may be thought a sufficient act on the part of the acceptor to 
render the contract an executed one for the purposes of this sub- 
ject, it is plain that the distinction between such contracts and 
those purely executory is one important to be borne in mind in 
the discussion of the question as to when a bargain negotiated by 
letter becomes irrevocable. If, however, the rule is adopted, that 
contracts by post become complete upon the posting of the letter 
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of acceptance, the distinction between cases of executed and 
executory contracts becomes practically far less important, and it 
is perhaps one of the strongest arguments in favor of that view 
that in that case there would be a nearer practical correspondence 
between the acknowledged rule in case of executed contracts and 
that thus adopted for executory ones. The argument is a prac- 
tical one, however, and the reply on the part of the advocates of 
the other theory would be that it is illogical and in violation of 
the principles lying at the basis of the law of contracts. 

Without, however, going further into the interesting questions 
suggested by our correspondent, it must suffice us to say that any 
effort to eliminate from the consideration of the subject those cases 
which have heretofore been considered as belonging to it, but 
which are really impertinent, will contribute in no small degree 
to the intelligible solution of the real difficulty, whatever that 
solution may be. In view of the immense interests that might 
possibly depend upon the point in dispute, it is greatly to be 
desired that an uniform rule should prevail. The question has 
already again arisen in England, as we learn from the issue of the 
“ London Law Times,” for May 24, 1873; where the Exchequer 
Chamber, affirming a decision of the Court of Exchequer, recog- 
nized the general principle that, in negotiations by post, every 
communication must come to the knowledge of the party for 
whom it is destined, before it is accorded effect quoad the con- 
tract. 


New York, July 10, 1873. 
To rue Eprror or tae American Law Review: 
Dear Sir,— Almost the only passage in your very complete article on 
Accident Insurance which is not supported by an illustration is the closing one. 
Permit me to prove the truth of the views therein contained by referring you 
to the following: Champlin vy. Railway Pass. Ass. Co., 6 Lansing, 71; Tooley 
v. Hartford Pass. Ass. Co., 2 Insurance Law Journal, 275. 


Your obedient servant, 


‘ 


GEORGE I'LISs. 
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